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1.0 Introduction

11 Guidelines Purpose

The information presented in these Guidelines for Alternative Project Delivery (Guidelines) provides a
framework for using APDM. These Guidelines constitute an internal procedural document intended to
provide NDOT staff with guidance on agency organization and operations involved in selecting and
utilizing an appropriate project delivery method. These Guidelines do not constitute a “guidance document”
as defined in Nebraska Revised Statute § 84-901(5). These Guidelines constitute general statements and
are not intended and do not supersede the language of any RFQ, RFP, or contract. The Guidelines are
intended to inform NDOT staff and provide insight and context into the use of different project delivery
methods. Nothing in these Guidelines is intended to bind NDOT in the use of or process for any statutorily
authorized APDM. The Guidelines also do not supersede other NDOT policies or procedures; this includes
the NDOT Right-of-Way Manual, the NDOT Utility Accommodation Policy, NDOT Environmental Procedures
Manual (EPM) and the associated NDOT Environmental Guidance Library, and NDOT LPA Guidelines Manual
for Federal-Aid Projects which all contain policies or procedures applicable to alternative project delivery.
Furthermore, while these Guidelines are for NDOT, they may be adopted by counties and cities pursuant to
Nebraska Revised Statute § 39-2811. In such case, modifications may be required to comply with local
laws, regulations, and policies, including those adopted pursuant to Nebraska Revised Statute § 39-2824.

The Construction Manager/General Contractor (CM/GC), Design-Build (DB), Progressive Design-Build
(PDB), and Public-Private Partnership (P3) alternative project delivery methods (APDM) are four tools that
the Nebraska Department of Transportation (NDOT) is authorized to use in meeting the needs of the
state’s transportation program. These project delivery methods may not be appropriate for all projects, but
when the right projects are selected, APDM may offer significant benefits for NDOT and the public.

The procedures presented illustrate approaches that have been proven successful and can be adapted as
appropriate for each specific project. Commonly asked questions are presented and answered in the
context of NDOT's traditional Design-Bid-Build (DBB) project delivery method versus APDM.

The recommendations will need to be tailored to project decision-makers, who must correctly identify,
assess, fund, and develop projects, and balance the benefits and risks of APDM contracting. The
Guidelines may be useful to the project team members who will be involved in the final project
development and procurement processes.

These Guidelines are the product of an accumulation of experience and understanding of public
contracting using APDM and the multitude of topics surrounding each project delivery method. The
processes described in these Guidelines substantially accomplish the objectives of NDOT and will be
updated to align with “best practices and industry standards.”

The decision to use APDM is not made instantaneously, but rather through a series of key decisions
weighing risks and benefits. These Guidelines provide insight to those risks and the decisions that must be
made to be successful in developing a project scope and contract documents using the APDM.

12 Acronyms and Glossary

Refer to Appendix A (Acronyms and Glossary) for the meaning of various abbreviations, acronyms, and of
various capitalized terms used herein.
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13 Guidelines Organization

This Guideline is broken up into eight sections. This Section 1.0 is a general introduction to these
Guidelines. Sections 2.0 through 3.0 discuss the guidelines for prior to and up to selecting an ADPM.

The guidelines in Section 4.0 applies to all APDM, unless otherwise specifically noted.
The specific details surrounding the various ADPM can be found in the following sections:
e Construction Manager/General Contractor (see Section 5.0)

e Design-Build (see Section 6.0)

e Progressive Design-Build (see Section 7.0)

e Public-Private Partnerships (see Section 8.0)

14  APDM Summary

1.4 Construction Manager/General Contractor

The owner has a contract with a designer to design the project and a separate concurrent contract with a
CM/GC Contractor for pre-construction services for the project. The designer and CM/GC Contractor are
contractually required to work together during the pre-construction phase or design phase to complete the
design and to establish a price for construction guaranteed by the CM/GC Contractor. Both selections are
made primarily upon qualifications.

1.4.2 Design-Build

For DB, the owner has one contract with an entity to design and construct the project, with selection
typically based on best value (a combination of price, qualifications and technical approach). Typically, the
price is bid as a lump sum at the time of award for the design-build contract.

1.4.3 Progressive Design-Build

For PDB, the owner selects the Design-Builder based on qualifications early in the project development
process and then the Design-Builder assists the owner with risk identification and scope definition, and
develops the design. As the design is advanced, price, schedule, and other commitments are negotiated,
and when the owner and Design-Builder agree, the contract is amended for the construction. Similar to DB,
PDB often solves several key owner risks including reduction of changes and claims, but it also takes
advantage of the ability to negotiate risks with the preferred Proposer and customize the contract to the
program.

1.4.4 Public-Private Partnership

In a P3, the owner has one contract with an entity to design and construct the project, and any
combination of project finance as well as operations and maintenance of the Facility for a fixed number of
years. For P3 projects, selection is usually based on a combination of qualifications and price, where price
is usually measured as net present value.

February 2024 1-2
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15 Statutory Authority

The governing statute for the use of APDM is the Transportation Innovation Act (Nebraska Revised Statute
39-2801et seq.).!

16 State and Federal Requirements

These Guidelines must be implemented in accordance with State and, where applicable, local and federal
laws, regulations, and policies. When federal funds are used to fund a portion of a project’s delivery,
additional federal laws, regulations, and policies may apply, including, but not limited to:

¢ National Environmental Policy Act of 1969 (NEPA),

e Equal Employment Opportunity (Title VI of the Civil Rights Act of 1964 and 23 Code of Federal
Regulations [CFR] Part 230),

e Disadvantaged Business Enterprises (DBE)(49 CFR Part 26),

e Small Business requirements (15 USC [United States Code] § 631),

e Buy America requirements (2 CFR Part 184),

e Uniform Relocation Assistance and Real Property Acquisition Act (42 USC Chapter 61),
e Construction and Maintenance requirements (23 CFR Part 635), and

e Design-Build Contracting requirements (23 CFR Part 636).

17 Goals and Objectives

NDOT's goals and objectives are to accelerate and enhance the delivery of transportation projects
benefiting Nebraska and its citizens by utilizing available APDM.

Although what follows is not an exhaustive list, NDOT determines whether the use of an APDM can provide
some, or all, of the following:

e Greater partnership opportunities between the public and private sectors
e NDOT Control of Detailed Design
e Completed Schedule
— Accelerated project delivery
e Early Cost and Schedule Certainty
— Greater cost certainty
- Greater schedule certainty
e Overall Cost
- More choices in funding and delivery methods
- Minimized public cost and investment, including better leveraging of limited public funds

— Improved life-cycle costs and/or quality

T https://nebraskalegislature.gov/laws/statutes.php?statute=39-2801
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e Reduced NDOT Staff Involvement
— Additional choices for project oversight
e Technical Innovation
- Conservation of natural resources
- Improved air quality, sustainability, and overall environmental management

- Enhanced safety attributes

Introduction
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20  Project Initiation and Development

2] Project Proposals

211 Internal Proposals

Any NDOT Division can request a meeting with the Alternative Delivery Program Manager to discuss the
possibility of the use of an APDM for a project. To evaluate whether an APDM approach would be
appropriate and advantageous, it is imperative that the requesting NDOT Division consider:

e Specific information about the current problem, process, or project, and how an APDM may be able to
enhance the solution. Information should include whether a project is currently in NDOT's Five-Year
Surface Transportation Program.

¢ If considering the use of P3, one or more potential revenue streams, which may include traditional
public funding for use as an Availability Payment or other revenue sources, such as new or existing
fees, tolls, or sponsorships.

The evaluation whether to use APDM is typically led by the Alternative Delivery Program Manager and
performed and ultimately determined at the programming stage with the Program Management Division.
See Section 3.0 for details regarding APDM selection.

22 Reserved

2.3 Procurement Team

2.31 NDOT Staff

Alternative Delivery Program Manager within NDOT's Roadway Design Division provides overall
management for the procurement of projects and agreements using APDM.

Staff and resources of NDOT Divisions will be available to provide proper review and input into the
development of APDM procurement documents and the evaluation of Proposals.

2.3.2 Outside Consultants and Advisors

NDOT may procure and use the services from consultants to provide essential screening, planning, study,
management, advisory, and oversight services to NDOT on a program and/or project-specific basis in
accordance with Revised Statute 39-2810. These consultants would report to NDOT and could provide
services for program management, financial, legal, technical, traffic and revenue, tolling technologies and
operations, communications, and any others of expertise, as needed.

The procurement of an APDM project may require specialized expertise outside what may be normally
required for DBB. NDOT should consider engaging the following types of advisors, depending on the needs
of the project, where the advisors can assist in developing procurement documents, evaluating SOQs,
Proposals, performing feasibility analysis, or otherwise providing counsel regarding technical, legal,
financial, and communications related items.

233 Stakeholders

NDOT may reach out and seek collaboration and input with stakeholders, as necessary, for both program
and project development. Having key stakeholders involved early on in the development of
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the project and through procurement may help expedite the procurement and project as the stakeholders
may not be familiar with an APDM process.

234 Industry

NDOT may consider the interest of the design, construction and/or P3 industry in the project as part of a
project feasibility effort, or may be used to develop procurement documents, or both. Industry input may
come from NDOT issuing a request for information, an industry forum, a market sounding, and/or from

individual meetings or conversations with industry representatives who may be interested in the project.

24 Ex-Parte Commmunications

Proposers may have open discussion with NDOT; however, during procurement by any proposer, all
communication must cease for the proposed project with any of NDOT's staff, advisors, contractors or
consultants involved with the procurement or review, except for communications expressly permitted, in
these Guidelines, by the Request for Qualifications (RFQ), Request for Proposals (RFP), or except as
approved in advance by the NDOT Director or his/her designee, in such individual’s sole discretion (see
Section 4.1). The foregoing restriction will not, however, preclude or restrict a proposer from
communications with regard to matters unrelated to the RFQ, RFP, or from participation in public
meetings. Any proposer engaging in prohibited communications may be disqualified in the sole discretion
of NDOT.
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30  Project Delivery Method Selection

3] Introduction

The decision to use an APDM depends on the simultaneous consideration of multiple, project-specific
characteristics. There are no absolute tests that drive the decision one way or another and different project
characteristics can affect the decision-making process in greater or lesser measures depending on
circumstances of the project. These project selection guidelines are to be used to help NDOT staff in their
decision-making processes and are not considered strict rules. In addition, NDOT must use the rules and
regulations in determining when a P3 is used for a project in accordance with Revised Statute 39-2825.

These project selection guidelines are organized by project characteristics. Table 3-1 (Project Selection
Guidelines) includes these characteristics that correspond to the project selection guidelines and are
provided at the end of this Section 3.0. In Table 3-1, the applicability of DBB and APDM are evaluated for
individual project characteristics; reinforcing the need for holistically considering the applicability of
different project delivery methods rather than looking to a few characteristics as tests to absolutely drive
the decision.

After the scope is defined and a preliminary risk assessment is performed, the fundamental project
characteristics need to be examined. These include level of NDOT control of detailed design desired,
required completion schedule, early cost and schedule certainty, overall cost, reduced NDOT staff
involvement, technical innovation, and Non-Standard NDOT Projects. Each of these is described in the
following paragraphs. (See Section 4.7 for details regarding Risk Assessment.)

311 NDOT Control of Detailed Design

To the extent that, for a particular project, NDOT considers it necessary, or would prefer to maintain a high
degree of control during final design, DBB or CM/GC will be considered; DB, PDB, and P3 are not suitable
project delivery methods under such circumstances. An example might be constructing an intelligent
transportation system. In that case, NDOT might want control over specific elements to be installed to
ensure compatibility with NDOT’s existing Intelligent Transportation System (ITS).

312 Completion Schedule

The overall project delivery schedule, in particular the completion of construction and opening to the public
is typically the primary reason for using APDM. APDM may accelerate construction completion relative to
DBB, due to the partial overlap of design and construction with DB and PDB; and to the avoidance of a
public bid process after 100% design with CM/GC. The degree to which a particular project would be
feasible to implement with more concurrent activities may affect the potential magnitude of schedule
acceleration with APDM. Note that while overall project duration (design and construction) may decrease,
construction duration may remain essentially unchanged. In addition to schedule compression because of
concurrent activities, construction duration may be shortened by efficiencies that result from the designer
and contractor working together in the APDM.

If acceleration of project completion is the reason to select DB or PDB project delivery methods, there are
outside constraints that could affect project delivery (such as, environmental permitting, extensive right-of-
way (ROW) acquisition, and complex third-party agreements). It is possible that delays in the Design-
Builder or Progressive Design-Builder addressing these constraints could eliminate any potential schedule
advantage from DB or PDB project delivery methods. In such cases, consider one or more separate
contracts to address these issues outside of the DB or PDB contract and preserve
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the schedule compression potential of the DB or PDB project method; if this is not possible, the project is
most likely not an appropriate candidate for DB or PDB project delivery methods.

The procurement schedule must be considered in regards to delivering the project with an accelerated
schedule. The procurement process of drafting the project specific RFQ and RFP (as applicable),
evaluation, and selection is a step that requires in depth planning. The approach to identification and
selection of projects must be proactive for the successful delivery of the project.

Questions to ask related to whether DB or PDB project delivery methods can save time relative to DBB
project delivery method include:

e Must the work begin or end by a specific date?

e Isthe available time unusually short?

e Are work windows a significant issue?

e Are certain seasons or dates critical?

e Aretraffic detours and/or closure periods limited?

If the answer to these questions is yes, the project is most likely an appropriate candidate for DB or PDB.

313 Early Cost and Schedule Certainty

If it is necessary and/or desirable to have cost or schedule certainty early in the project, DB or P3 project
delivery method would be the most advantageous project delivery method, as the cost and schedule would
be provided prior to design being complete. CM/GC and PDB would also provide cost certainty, but would
be during a period prior to final design. Conversely, DBB does not provide cost or schedule certainty until
after completion of final design and the public bidding process, or later.

314 Overall Cost

There is no universally accepted cost advantage associated with project delivery using DBB versus APDM.
Lowest cost might be attained with any one of these project delivery methods, depending on specifics of
the project and the quality of project management.

315 Reduced NDOT Staff Involverment

For reasons such as a large volume of project activity placing extraordinary workload demands on existing
staff, inability to bring aboard additional staff due to a hiring freeze, or limited available staff resources
with a particular skill set, NDOT may prefer to reduce the level of staff involvement in a particular project.
Regardless of the reason, DB and P3 project delivery methods allow NDOT to reduce the level of staff
involvement, relative to both DBB, CM/GC, and PDB.

For DB and P3 project delivery methods, be aware that scope definition and proposer selection require a
greater NDOT effort up front and have a greater effect on project success than in DBB, CM/GC, or PDB
project delivery methods. NDOT staff would manage and guide the project; however, , a consultant can be
used to supplement NDOT staff throughout procurement and the delivery of the project. It is important to
note that the decision to use DB or P3 project delivery methods will not rest solely on availability of NDOT
staff.

31.6 Technical Innovation

Technical innovation is typically constrained by the prescriptive nature of DBB project delivery method and
stimulated by the flexible nature of DB, PDB, or P3 project delivery methods. CM/GC project
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delivery method may foster technical innovation depending on the engagement level and cooperation level
between the designer and the CM/GC Contractor, and the prime/sub relationship in the CM/GC Contractor
team of the construction contractor and the technology provider.

3.1.7 Non-Standard NDOT Projects

Non-standard NDOT projects, including emerging technology projects such as broad band
communications, electric vehicle charging facilities, and toll bridges may be the primary reason for using
APDM rather than DBB project delivery method. NDOT may not have the expertise to implement nor the
design to add the expertise and/or the capacity to operate and maintain such facilities. The P3 project
delivery method is currently the only project delivery method that can provide long-term operations and
maintenance work for the project under a single contract, where the other project delivery method would
require a separate contract.

32  Statusof Funding

Another fundamental consideration in selecting the most advantageous project delivery method is the
status of project funding.

3.2.1 Project is Programmmed and Funding is Committed

Having all project funding in place does not favor any of the project delivery methods available to NDOT.
However, it is essential when using the DB project delivery method because the NDOT funding obligation is
part of the DB contract.

322 Project is Programmmed but Funding is Not Fully Commmitted

Partial funding, while unsuitable for DB project delivery method, is sufficient for initiating DBB or possibly
CM/GC or PDB project delivery methods. The main advantage of P3 project delivery method is the ability
of NDOT to secure outside third-party funding for a project. This will give NDOT an extra resource of
funding that did exist on traditional projects. By utilizing the P3 project delivery method, funding resources
can be expanded, allowing NDOT to meet project implementation goals earlier than might have been
expected.

323 Project is Not Programmed

In the absence of construction funding, there may still be funding available to complete design, and if
NDOT has a high level of confidence in the project ultimately proceeding, it may be desirable to pursue a
design contract, following a DBB project delivery method strategy.

33  ProjectSize

The size or estimated cost of a project must be considered when determining the most advantageous
project delivery method. The following size-related factors should be gauged to determine the best project
delivery method.

e Large projects usually offer the greatest overall potential benefits from APDM due to the potential of
innovative design or construction alternatives. However, larger projects may present a greater risk. At
the same time, larger projects may limit the number of potential proposers because of the resources
required to deliver such projects.

e DB and P3 may be the only project delivery methods available on large projects due to availability of
NDOT staff.
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e Smaller projects may present opportunities for specific benefits from DB, such as specialty work or
ITS projects. The use of CM/GC, DB, or PDB contracting on smaller projects with lower risks may still
achieve the benefits of compressed project schedule and lower contracting costs. Additionally, smaller
firms can compete and gain experience with the CM/GC, DB, and PDB project delivery methods.

34 Project Complexity

Projects that are complicated present more coordination challenges and potential for design and/or
construction innovation, and therefore more potential benefits from an APDM approach. A Best Value
solution is often a direct function of the compatibility between the contractor's capabilities and the
features of the design. Projects for which the answer to the following questions is yes may be best
addressed through APDM contracting, where unique solutions, based on the specific characteristics, can
be proposed.

e Will construction phasing be a major issue? (CM/GC, DB, and PDB)

e Does the site present unique or unusual conditions? (DBB, CM/GC, and PDB)
e Are specialty skills needed for design or construction? (DB, PDB, and P3)

e Does the project include emerging technology? (DB, PDB, and P3)

e Wil extensive temporary facilities be required? (CM/GC, DB, and PDB)

35  Environmental Studies and Permitting

The status of completing environmental studies and securing approvals must be considered when
determining a project’s delivery method. The NDOT EPM and the associated NDOT Environmental
Guidance Library provide a comprehensive guide to the environmental review process, including NEPA
considerations, and should be referred to alongside these guidelines.

PDB and CM/GC projects typically begin at an earlier stage of development, similar to DBB projects. As
such, the use of the PDB or CM/GC project delivery method is appropriate even when the NEPA process is
in an early stage or the process of obtaining U.S. Army Corps of Engineers (USACE) approvals, such as
under Sections 404 and 408 of the Clean Water Act, is just beginning.

DB or P3 project delivery methods are best employed when the NEPA process is complete. DB or P3
project delivery methods may be used while the NEPA process is ongoing, but the time required to
complete the NEPA process and secure approvals should be considered. If federal funding is used for a
portion of the project, 23 CFR 636.109 describes how the NEPA process relates to a DB procurement
process.

Further consideration should be given to local or State-specific environmental regulations (e.g.,
Endangered Species Act of 1973 or the National Historic Preservation Act) when selecting a project
delivery method.

36 Public Endorsement

A project that is well received by the public may be delivered using any of the project delivery methods
available to NDOT. The effect an APDM could have on any controversy surrounding a project, whether
positive or negative, should be considered when evaluating the project delivery method.
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37  Project Types and Other Characteristics

NDOT may use CM/GC, DB, or PDB project delivery methods for design, and construction projects for
political subdivisions when any of the funding for such projects is provided by or through NDOT in
accordance with Nebraska Revised Statute 39-2822. When evaluating potential projects for APDM
contracting, NDOT should consider the following example project characteristics to help identify likely
candidates. However, NDOT is not allowed to use CM/GC, DB, or PDB project delivery methods for projects
that are primarily resurfacing, rehabilitation, or restoration projects.

e Projects for which changes are anticipated during construction such as urban projects with high
potential for unforeseen utility issues (these projects may be better suited for CM/GC and PDB project
delivery methods).

e Projects that require minimum ROW acquisition and utility relocation; to avoid potential associated
delays (these projects may be better suited for DB project delivery method).

e Projects that would have a well-defined scope for all parties (design and construction); this applies to
DB and P3 project delivery methods and is required by the nature of the DB and P3 project delivery
methods process.

e Projects that have room for innovation in the design and/or construction effort are able to take
advantage of the flexibility offered by DB and P3 project delivery methods.

e Projects with low risk of unforeseen conditions that might offset or eliminate potential CM/GC, DB, or
PDB project delivery methods schedule acceleration.

e Projects with low possibility for significant change during all phases of the work; CM/GC and PDB
project delivery methods, and to a lesser extent DBB project delivery method, are better able to deal
with changes than DB and P3 project delivery methods (these projects may be better suited for
CM/GC and PDB project delivery methods than DB or P3 project delivery methods). The level of
possibility can be evaluated during the risk assessment which is done during the procurement phase.

371 P3 Variations

When evaluating the P3 project delivery method, NDOT should consider the variations of P3 project
delivery method to determine if the P3 project delivery method is the appropriate for the project. The
variations of the P3 project delivery method includes:

e Design-Build-Finance Agreement

e Design-Build-Maintain Agreement

e Design-Build-Finance-Operate Agreement

e Design-Build-Operate-Maintain Agreement

e Design-Build-Finance-Operate-Maintain Agreement

e Concession Agreement providing for the Private Partner to design, build, operate, maintain, manage, or
lease an eligible facility

38  Summary

NDOT should weigh the project goals, potential benefits, and probable risks carefully, and use all of the
information provided in these Guidelines to determine if an APDM offers the best approach to successfully
delivering a particular project. In this process, NDOT should examine candidate projects
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for unusual or unigue requirements (e.g., severe ROW limitations, extensive traffic handling, narrow
construction windows, and time sensitive staging) that could be better addressed by using an ADPM.

Refer to Table 3-1 for consideration of possible contracting strategies that may be used to meeting project
characteristics.

3.8 Why Consider CM/GC?

The objective of the CM/GC project delivery method is to deliver projects better and faster than the
conventional DBB project delivery method. Achievement of these objectives depends on careful
consideration of the project scope in the project delivery selection process. Helpful questions to ask
include:

e Does the scope suggest that construction phasing issues might be reduced by integrating
constructability considerations provided by the CM/GC Contractor into the design process?

e Isthe scope complex or does it include new technology in which the construction and implementation
of which would benefit from the early participation of the CM/GC Contractor in the design process?

If the answer to these questions is yes, the project is most likely a good candidate to use the CM/GC
project delivery method.
382 Why Consider DB?

The objective of the DB project delivery method is to deliver projects, faster and transfer some of the
project risk, with fewer NDOT resources than required by the conventional DBB project delivery method.
This objective is likely to be achieved however, only if certain characteristics are considered in the project
selection process. The primary questions to ask are:

e Can significant time savings be realized through concurrent design and construction activities?
e  Will higher quality products be realized from designs tailored to contractor capability?

e Do constraints of availability of NDOT staff affect the candidate project’'s schedule?

e Will there be less effect on the public with the use of expedited construction processes?

If the answer to these questions is yes, the project is most likely a good candidate to use the DB project
delivery method.

383 Why Consider PDB?

The objective of the PDB project delivery method is to deliver projects better and faster than the
conventional DBB project delivery method with specific advantages from both CM/GC and DB project
delivery methods. Achievement of these objectives depends on careful consideration of the project scope
in the project selection process. Helpful questions to ask include:

e Does project schedule allow a construction bid when the design has been progressed?

e Does the scope suggest that construction phasing issues might be reduced by integrating
constructability considerations provided by the contractor into the design process?

e Does NDQOT staff have the ability to remain engaged during the design decision making process, but
release control of the project during the construction phase?
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e Isthe scope complex or does it include new technology in which the construction and implementation
of which would benefit from the early participation of the contractor in the design process?

If the answer to these questions is yes, the project is most likely a good candidate to use the PDB project
delivery method.

3.8.4 Why Consider P3?

The objective of P3 project delivery method is to deliver projects better, faster, and with outside financing
than required by the conventional DBB project delivery method. This objective is likely to be achieved
however, only if certain characteristics are considered in the project selection process. The primary
questions to ask are:

e Do constraints of funding availability limit the project schedule?

e Can significant time savings be realized through concurrent design and construction activities?
e Will higher quality products be realized from designs tailored to contractor capability?

e Do constraints of availability of NDOT staff affect the candidate project’s schedule?

e Does NDOT have the resources to operate and maintain the Facility?

e Isthe facility to be constructed one that can be operated and maintained independently?

e Wil there be less effect on the public with the use of expedited construction processes?

If the answer to these questions is yes, the project is most likely a good candidate to use the P3 project
delivery method.
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Table 3-1. Project Selection Guidelines
Delivery Method is Compatible with the Characteristic
Delivery Method May Be Compatible with the Characteristic

Delivery Method is Not Compatible with the Characteristic

Likely Candidate for Delivery As
Project General Characteristics

DBB CM/GC DB PDB P3

NDOT control of detailed design

Completion schedule

Cost

Early cost and schedule certainty

Reduced NDOT staff involvement --

Technical innovation

Programmed and funding committed

Programmed but full funding not committed

Not programmed

Greater than $50 million

$10 million to $49 million

Less than $10 million

Numerous primary features (road, bridges, ITS)

Closely interrelated features

Constrained construction phasing

Unigue or unusual site conditions

Specialized skills need for design or construction

Emerging technology included

Extensive temporary features required

NEPA process complete

LNRSRRRNREER QR NED
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Likely Candidate for Delivery As

Project General Characteristics

Environmental process started with identification of required
approvals and permit

Environmental process not started

Supported

Controversial

Minimum ROW or utility relocation

Well defined scope

Projects with changes expected during construction

Emergency roadway or bridge repair

Major bridge projects

ITS projects

Interchange improvements

Interstate widening

Buildings, rest areas, welcome stations, pedestrian overpasses

Roadway/bridge rehab or repair

Urban construction or reconstruction with major utilities, ROW,
or other major unknown factors

Mill and resurfacing

Electric vehicle charging facility projects

Toll bridge projects

Non-standard NDOT projects

Bridge bundling

Notes:

DBB = Design-Bid-Build, CM/GC = Construction Manager/General Contractor, DB = Design-Build, PDB = Progressive Design-
Build, P3 = Public-Private Partnership, NDOT = Nebraska Department of Transportation, ITS = Intelligent Transportation
System, NEPA = National Environmental Policy Act, USACE = U.S. Army Corps of Engineers, ROW = right-of-way
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40 General Procedures and Policies

4] Communication

NDOT's current communication protocols of allowing the public to discuss potential projects and/or
project details with NDOT prior to issuance of associated procurement documents applies to the APDM.
Additional requirements and limitations on communications may be included in the procurement
documents for a project. NDOT will provide a list in the procurement documents of agencies,
organizations, stakeholders, consultants and contractors with whom proposers must not communicate.
Once procurement documents are issued, the public will no longer be able to have private discussions with
NDQT, except as allowed in these Guidelines.

Once procurement documents are issued, NDOT will designate an NDOT point of contact, that will be the
sole contact person and addressee for receiving all communications about the project during the
procurement process. Any information from other sources may not be accurate. The procurement
documents will state that all Respondents/Proposers are only to contact this point of contact and that
contacting any other NDOT employee or NDOT consultants and advisors are prohibited. In addition, the
procurement documents should specify what type of information NDOT would like clearly labeled on all
written communication from Respondents/Proposers to NDOT, such as:

e Respondents/Proposers name and address;

e Respondent's/Proposer’s authorized representative information (name, title, phone number, and e-
mail);
e Project name and RFQ/RFP number; and

e The subject and/or material as it relates to the Project.

42  Conflict of Interest

421 Introduction

NDOQOT strives to maintain the highest ethical standards, and requires strict adherence to the Conflict of
Interest Policy regarding organizational conflict of interest when employing APDM project delivery
methods. This Policy applies to firms that may seek to enter into APDM contracts with NDOT (prospective
Respondents/Proposers and Respondents/Proposers).

Title 23 CFR Part 636.103 defines an organizational conflict of interest as follows:

Organizational conflict of interest means that because of other activities or relationships with
other persons, a person is unable or potentially unable to render impartial assistance or advice to
the owner, or the person’s objectivity in performing the contract work is or might be otherwise
impaired, or a person has an unfair competitive advantage.

As used in this excerpt, person means a natural person (i.e., a human being) or an artificial person (i.e., a
legal entity treated as having the same legal rights as a human being, including the rights to own property,
enter into contracts, and sue and be sued, including for example, corporations, partnerships, and
associations.)

The goals of the NDOT Conflict of Interest Policy are:

e Protect the integrity and fairness of all aspects of a APDM project, including development, planning,
procurement, design, and construction;
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¢ Avoid circumstances where a Respondent/Proposer obtains, or appears to obtain, an unfair
competitive advantage as a result of other work performed, and thereby prevent circumstances that
might invite protests in response to NDOT's selection process; and,

e Provide guidance to Respondents/Proposers, and prospective consultants and contractors, so they
may make informed business decisions concerning opportunities to provide support services to NDOT
regarding a potential APDM project versus opportunities to propose in response to the subsequent
APDM RFP after the final NDOT decision is made regarding project delivery method.

422 Conflict of Interest Disclosure - Selection Team

The Conflict of Interest Policy does not address personal conflicts of interest on the part of NDOT
selection team members; state laws and procedures governing improper business practices and personal
conflicts of interest apply to NDOT selection team members. This includes the Nebraska Revised Statutes
49-1499.02 and .03. However, this policy does include a potential Conflict of Interest Disclosure Statement
— Selection Team Participant (Appendix B-1), which must be completed by participating NDOT employees
and NDOT's consultants and advisors with regard to a particular project, and which must be approved by
NDOT's Procurement Manager before such NDOT employees, consultants, and/or advisors may
participate in the procurement process for an NDOT APDM procurement.

S0Qs and Proposals will be confidentially evaluated by an evaluation panel comprised of NDOT staff
members. The evaluation panel members, and any other NDOT personnel present for any panel meetings
and/or deliberations, must sign a confidentiality statement. Evaluation panel members must commit to
maintain strict confidentiality and security regarding the contents of Proposals and proceedings of the
evaluation panel meetings before, during and after the evaluation process.

It is essential that the integrity and transparency of the evaluation and selection process be maintained to:
e Ensure that NDOT is selecting the most qualified Respondents/Proposers;

e Avoid contractor or public perception of favoritism or partiality in contract awards; and,

e Ensure that all submittals are given fair and equal consideration.

It is also essential that evaluation panel members must not participate in any evaluation process if they
have an actual, potential or perceived conflict of interest, as described in this Section 4.2. Evaluation panel
members who believe there is any actual, potential or perceived conflict of interest when serving on a
panel shall notify the NDOT Agreements Engineer immediately and they will be excused from the panel.

423 Statutory Authority

RFQs and RFPs for services related to potential APDM projects must clearly communicate the requirement
for Respondents/Proposers to comply with all applicable state laws related to procurement and ethics,
including the Nebraska Revised Statutes 49-1499.02 and .03, and 39-2810, which states in Section 10:

A contracting agency may hire an engineering or architectural consultant to assist the contracting
agency with the development of project performance criteria and requests for Proposals, with
evaluation of Proposals, with evaluation of the construction to determine adherence to the project
performance criteria, and with any additional services requested by the contracting agency to
represent its interests in relation to a project. The procedures used to hire such person or
organization shall comply with the Nebraska Consultants' Competitive Negotiation Act. The
person or organization hired shall be ineligible to be included as a
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provider of other services in a Proposal for the project for which he or she has been hired, and
shall not be employed by or have a financial or other interest in a Design-Builder or construction
manager who will submit a Proposal.

Nebraska Revised Statute 39-2813 (2) that:

A person or organization hired by a contracting agency under section 39-2810 shall be ineligible to
compete for a design-build contract on the same project for which the person or organization was
hired.

Solicitations for consultants and/or advisors to support NDOT during an APDM procurement process
should clearly and conspicuously indicate that firms selected to provide such support services will be
precluded from: proposing to provide design or construction services for the resultant APDM project;
participating as a subcontractor proposing in pursuit of that resultant project; providing technical, legal, or
financial advice to prospective Respondents/Proposers or Respondents/Proposers; or directly discussing
any aspect of the APDM RFQ or RFP with any prospective Respondents/Proposers or
Respondents/Proposers.

For federal-aid projects and in certain other circumstances, NDOT must comply with the Federal Highway
Administration's (FHWA's) organizational conflict of interest rules found in 23 CFR Part 636, Subpart A,
including 23 CFR Part 636.116.

42.4 Prohibited Respondents/Proposers and Participants on
Respondent/Proposer Teams

Entities to which any of the following conditions (bullets listed below in this Section 4.2.4) apply may not
be permitted to participate as a Respondent/Proposer or as a member of a Respondent/Proposer team
and may not assist nor advise, neither any Respondent/Proposer nor Respondent/Proposer team member
in connection with the relevant project. Entities to which any of the following conditions are known by
NDOT to apply for a particular project must be identified in the Statement of Qualifications (SOQ) and
repeated or updated in the RFP. It is not NDOT's intent to unduly restrict firms’ ability to pursue competitive
opportunities with NDOT, and while the applicability of any of the listed conditions to a firm with regard to
a specific project will preclude that firm from pursuit of that specific project, it will not preclude their
pursuit of other NDOT projects. Further, NDOT views these prohibitions as being only applicable to first tier
consultants and advisors, typically prime contractors, that are privy to NDOT deliberations and discussions
that affect the procurement process, and not necessarily applicable to second tier or lower tier consultants
and advisors, typically subcontractors, that prepare and provide materials for NDOT use and consideration
in the procurement process. Lastly, NDOT reserves the right, in its sole discretion, to make the final
determination regarding whether a particular circumstance precludes a firm from pursuit of a particular
APDM project.

e Serving as a consultant or advisor to NDOT with regard to NDOT's planning, development, or
management of a procurement for a specific APDM project. (Note that subconsultants to such
consultants or advisors, depending on work performed, would typically not be prohibited.)

e Assisting the sponsors in the management of a specific APDM project, including the preparation
of RFQ language, RFP language, or RFQ or RFP evaluation criteria.

e Conducting preliminary design services for a specific project such as geometric layouts, bridge-
type selection, or preliminary bridge design.

e Performing design work related to a specific project for other stakeholders.
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e Performing environmental studies related to the National Environmental Policy Act (NEPA) and
other federal permits.

e Performing work on a previous contract that specifically excludes them from participating as a
Respondent/Proposer or a participant in a Respondent/Proposer team.

e Serving under contract with any other entity or stakeholder to perform oversight on a specific
project.

e Obtaining information that is not publicly available related to a specific project or its procurement
from, or having a material discussion regarding a specific project or its procurement with, any
person or entity with an organizational conflict of interest including but not limited to the
consultants and advisors who have provided technical support regarding the specific project for
any such person or entity.

[tis in the best interests of NDOT to maintain open and free communications with persons in businesses
and professions related to the transportation industry, so long as it can be done fairly and without giving
any entity a perceived or actual competitive advantage. Regardless of any other language in these
Guidelines, the following conduct occurring prior to initiation of the formal procurement process will not
constitute a conflict of interest and will not disqualify a person from competing for and being awarded a
contract for an alternative delivery project:

e Submitting to NDOT examples of procurement documents used by other governmental entities
which may be similar to a project NDOT is planning to build. This includes examples in projects
which were awarded to the person submitting the example. This includes solicited and unsolicited
examples.

e Engaging in written communications with NDOT concerning the submitted examples.

All examples and written communications received by NDOT shall be made available, upon request, to all
persons interested in competing for the project. Submitting examples and engaging in communications
shall be deemed to constitute agreement to disclosure. Refusal to consent to disclosure will render the
submitting entity ineligible to compete for the project.

After initiation of the formal procurement process all contacts with NDOT, and between persons
competing for the project, are governed by the terms of the procurement documents.

Prospective Respondents/Proposers and Respondents/Proposers must undertake reasonable due
diligence, including necessary conflict searches, to determine whether new actual, potential, or perceived
conflicts of interest arise. Due diligence should extend to investigation of past relationships with other
entities and, if applicable, to officers or directors thereof. If a prospective Respondent/ Proposer or
Respondent/Proposer becomes aware of an actual, potential, or perceived conflict of interest at any time
during its participation in a project, it must promptly disclose the matter to NDOT.

425 Requirements for Respondents that Have Identified Potential Conflict of
Interest
Entities who may have potential conflicts of interest in relation to a specific project and who wish to

participate as a Respondent/Proposer or join a Respondent/Proposer team pursuing that specific project
must:

e Conform to applicable federal and state conflict of interest rules and regulations.

e Disclose all relevant facts relating to past, present, or planned interest(s) of the Respondent/Proposer
team (including the Respondent/Proposer and its subconsultants and/or subcontractors) which may
result in, or could be viewed as, an organizational conflict of interest in
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connection with the specific project including present or planned contractual or employment
relationships with any current employee of NDOT.

e Disclose all of the work performed in relation to the specific project, and if so, directed by NDOT,
provide all records of such work performed so that all information can be evaluated and, if necessary,
made available to all potential Respondents/Proposers for the specific project.

e Ensure that the entity’s contract with any related entity to perform services related to the specific
project has expired or has been terminated.

¢ Incases where the potential member of a Respondent/Proposer team is affiliated with an entity with
an organizational conflict of interest, describe how the entities in question would avoid conflicts of
interest during the procurement process.

On review of the information provided as previously described, NDOT will determine, in its sole discretion, if
an unfair competitive advantage exists that would preclude the entity from participating on a
Respondent/Proposer team.

426 Other Potential Conflicts of Interest

Because other conflicts of interest may exist in addition to those identified herein, each prospective
Respondent/Proposer or Respondent/Proposer must require its team members to identify potential
conflicts of interest or any real or perceived competitive advantage relative to the specific project (for
example, an employee changing companies, mergers or acquisitions of firms, property ownership,
business arrangements, or financial interests). If an organizational conflict of interest is discovered, the
prospective Respondent/Proposer or Respondent/Proposer must make an immediate and full written
disclosure to NDOT that includes descriptions of the conflict or advantage, and the actions the prospective
Respondent/Proposer or Respondent/Proposer has taken or intends to take to avoid or mitigate such
conflict or advantage. Such disclosures must be received by NDOT on or before the deadlines identified in
the relevant RFQ and/or RFP. In response to such disclosures, NDOT will render determinations regarding
the eligibility of the potentially conflicted firm(s) to participate in the Respondent’s/Proposer’s team.

If a conflict of interest applies to an individual, the conflict of interest and prohibition with respect to the
individual will not apply to the individual's new place of employment, unless the new employer is an
affiliate of the employee’s previous employer. If the new employer is not an affiliate of the previous
employer and is otherwise eligible to perform services for NDOT pursuant to these guidelines and
applicable law, the new employer will remain eligible despite the employment of the individual, but
mitigation measures may be required of the new employer with respect to the employee.

427 Failure to Comply with Policy

If an entity fails to comply with NDOT's rules, including failure to comply with any mitigation measures
imposed under the guidelines, or otherwise fails to disclose an actual, potential, or perceived conflict of
interest, NDOT may, in its sole discretion:

e Preclude and/or disqualify the entity and its affiliates, including any member of the team which an
APDM project is being pursued, from participation in the planning, procurement, design, construction,
and/or development of the particular project, including any competitive process associated therewith;

e Require the entity and its affiliates, including any other entity with which an NDOT APDM project is
being pursued, to implement mitigation measures;

February 2024 4-5



Guidelines for Alternative Project Delivery General Procedures and Policies

e Terminate the entity and its affiliates from any contract with NDOT for the planning, procurement,
design, construction, and/or development of a particular project; and/or,

e Pursue any and all other rights and remedies available at law, in equity or set forth in any relevant
RFQs or RFPs, which rights and remedies shall include the right to seek any and all direct or indirect
costs and damages resulting from the entity’s failure to comply with this policy, including, but not
limited to, costs resulting from third-party challenges to the procurement or NDOT's re-procurement of
the affected project.

If, at any time during the procurement process, NDOT discovers a conflict of interest or potential
advantage, other than those identified herein and not previously identified by the affected
Respondent/Proposer, NDOT may, at its sole discretion, disqualify the affected Respondent/Proposer or
cancel the procurement, or if said discovery occurs after the conclusion of the procurement process,
terminate the DB, PDB, CM/GC, or P3 contract/agreement.

NDOT recognizes that prospective Respondents/Proposers and Respondents/Proposers must maintain
business relationships with other public and private sector entities to continue as viable businesses. NDOT
will consider this while evaluating the appropriateness of proposed measures to mitigate potential
conflicts. NDOT would seek to disqualify Respondents/Proposers only in those cases where a potential
conflict cannot be adequately mitigated.

428 Potential Conflict of Interest Disclosure Statement -
Respondents/Proposers

Respondents/Proposers and members of the Respondent/Proposer team must complete the Disclosure
of Potential Conflict of Interest Statement provided as Appendix B-2 (Potential Conflict of Interest
Disclosure Statement — Respondent/Proposer) and submit it along with an associated SOQ and Proposal.
If a Respondent/Proposer determines a potential conflict of interest exists, it must disclose the conflict to
NDOT,; however, such a disclosure will not necessarily preclude a Respondent/Proposer for further
consideration with regard to the relevant project. To be considered further, Respondents/Proposers that
have determined a potential conflict of interest exists must propose measures to avoid, neutralize, or
mitigate all potential conflicts. To avoid any unfair taint of the selection process, the Potential Conflict of
Interest Disclosure Statement must be submitted in a separate envelope or package from the
corresponding SOQ or Proposal, and it will not be provided to the Selection Committee (SC) members.
NDOT will review the disclosure and the appropriateness of the proposed mitigation measures to
determine if the Respondent/Proposer is eligible to participate in the procurement notwithstanding the
potential conflict. Resolution of the conflict of interest is ultimately at the sole discretion of NDOT. NDOT
reserves the right to void a Respondent's/Proposer’s having been shortlisted or cancel the procurement if
said Respondent/Proposer failed to disclose a potential conflict, which it knew or should have known
about, or if the Respondent/Proposer provided information on the disclosure form that is false or
misleading.

429 Continuing Obligations Regarding Conflict of Interest

Prospective Respondents/Proposers and Respondents/Proposers pursuing a particular APDM project
shall arrange their affairs so as to prevent conflicts of interest from arising. Conflict of interest guidelines
and policies shall continue to be monitored and enforced throughout the procurement process and during
the term of the resultant APDM contract. If an organizational conflict of interest is discovered at any time
during the procurement process, the Respondent/Proposer will make an immediate and full written
disclosure to NDOT that includes a description of the action that the Respondent/Proposer has taken or
intends to take to avoid or mitigate such conflicts. If an organizational conflict of interest is determined to
exist and the Respondent/Proposer was aware of an organizational conflict of interest prior to submitting
a Potential Conflict of Interest Disclosure
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Statement and did not disclose the conflict, NDOT may remove the Respondent/Proposer from further
participation in the procurement. Continuing obligations regarding organizational conflicts of interest must
be identified to prospective Respondents/Proposers and Respondents/Proposers in RFQs and RFPs.

43 Avallability of the Guidelines

The RFP must identify a publicly accessible location of these Guidelines, or either a physical or electronic
copy of these Guidelines must be included with the RFP.

44  SOQ Evaluation Procedures

4.4 Overview

The SOQ evaluation process described in these Guidelines is intended to ensure consistency and fairness
in NDOT's evaluation of the SOQs and shortlisting of the Respondents eligible to receive an RFP.

The SOQ evaluation process is intended to ensure SOQs are evaluated according to the responsiveness
requirements, pass/fail criteria, and qualitative evaluation factors set forth in the RFQ, and to facilitate
NDOT's selection of shortlisted Respondents so that the procurement of the project proceeds on schedule.

A typical flowchart showing the SOQ evaluation process is provided as Figure 4-1 (SOQ Evaluation
Flowchart).

Additional SOQ evaluation procedures specific for each APDM are include in each specific APDM section
of these Guidelines.

442 Pre-Statement of Quialifications Submittal Meeting

A public pre-SOQ submittal meeting may be held to discuss issues related to the procurement process, to
discuss the goals of the contract, and to provide details of the project. These meetings typically are not
mandatory. If a pre-SOQ submittal meeting is held, the notice must clearly state whether or not attendance
is mandatory.

During the pre-SOQ submittal meeting, NDOT will discuss the overall procurement and selection process,
provide a general explanation of the proposed contract terms and the expected outcomes, and describe
project specific elements, both administrative and technical. This will provide potential Respondents with a
better understanding of the project and NDOT's expectations.

The pre-SOQ submittal meeting would typically be held no sooner than 10 days after advertisement of the
RFQ and no later than 10 days prior to the SOQ submittal date. NDOT should keep in mind the complexity
of project when setting the actual pre-S0Q submittal meeting date, providing Respondents with adequate
time to prepare for the pre-SOQ submittal meeting or sufficient time after the pre-SOQ submittal meeting

to prepare their SOQ submittals.

443 Organization

Security will be of utmost importance in protecting the confidentiality of SOQs and the evaluation process.
The following information applies to a typical APDM SOQ evaluation process.

Depending on the size and complexity of the project, NDOT's organizational structure for the SOQ
evaluation process may consists of up to three tiers:
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e Selection Committee (SC);
e Evaluation and Recommendation Committee (ERC); and,
e Procurement Advisory Groups (PAGS).

The SOQ evaluation process is led by NDOT's SC. The SC will consist of both Deputy Directors. The SC will
make the final shortlisting determination to the NDOT Director based, in part, on input from the ERC.

The ERC is made up of NDOT staff members, which may be the same personnel who will subsequently
participate in the Technical Committee and Financial Committee for evaluation of Proposals. The ERC
members will evaluate and perform the official scoring of the SOQs against the pre-set evaluation criteria
and furnish to the SC their recommendations with respect to the SOQs. The ERC may include other agency
stakeholders at the discretion of NDOT.

The PAGs are made up of non-scoring NDOT staff members (not assigned to the ERC) and outside
consultants, as NDOT determines appropriate, with technical and legal expertise. These individuals will
perform advisory and support roles only, performing research and answering technical and legal questions
for the ERC and SC, and will not make recommendations with respect to the SOQs’ performance against
the evaluation criteria, point ratings or Descriptive Ratings, or shortlisting determinations.

Outside of the three groups previously described, there could be a number of other participants in the SOQ
evaluation process who would support the overall process (for example, NDOT Agreements Engineer
and/or staff, staff from FHWA, and other public agency stakeholders).

Detailed descriptions of the roles and responsibilities of the participants in the SOQ evaluation process are
provided in the following sections.

4.4.3.] Role of the Selection Committee

The SC’s responsibilities include the following:

e Ensure timely progress of and compliance with the SOQ evaluation process.

e In consultation with the legal staff, provide direction if participants in the SOQ evaluation process have
questions or encounter issues relating to the evaluation of SOQs or the SOQ evaluation process in
general.

e Coordinate with the NDOT Agreements Engineer to transmit clarification letters and other NDOT
correspondence to Respondents.

e Establish the maximum points the SOQs may achieve for each qualitative evaluation factor, the
relative weightings for the qualitative evaluation sub-factors, and the relative weighting of each
Descriptive Rating, if applicable, in accordance with guidelines provided in this Section 4.4.

e Refer matters regarding actual, potential, or perceived conflicts of interest to the individual or unit in
NDOT responsible for resolution of conflicts of interest.

¢ Make final determinations with respect to each SOQ's responsiveness to the RFQ requirements and
performance against the pass/fail criteria.

e Make the final shortlisting decision.

e Ensure written documentation of the SOQ evaluation process is properly maintained, and destroy
documents that are not required to be maintained.
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e If the SC determines it appropriate, the SC may elect to deviate from any procedure prescribed in these
Guidelines, provided the deviation does not otherwise constitute a violation of applicable State or
federal laws, regulations, or policies. The SC shall consult with the legal staff as to whether any
proposed deviation constitutes such violation. Any change or modification should be documented in
the SC's documentation regarding the final shortlisting determination.

4432 Role of the Evaluation and Recommendation Committee
The responsibilities of the ERC members include the following:

e Review the RFQ and a SOQ Evaluation Manual prior to reviewing any SOQ.

e IfaPAG is used, review the PAG's summary of findings based on the PAG's responsiveness and
pass/fail review of SOQs.

e Prepare for and participate in the meeting, where the PAG presents to the ERC the PAG's summary of
findings from the responsiveness and pass/fail review of SOQs.

e Based on the PAG's presentation, draft a memorandum documenting the ERC’s recommendations as
to the responsiveness and pass/fail status of the SOQ for each Respondent. The ERC should consult
each SOQ to the extent necessary to complete this memorandum.

e Individually review each Respondent’s SOQ against the qualitative evaluation factors using a separate
qualitative evaluation worksheet, and meet as a committee to draft clarification questions for each
Respondent, if needed.

e Prepare for and participate in the ERC consensus meeting, and draft consensus (or majority)
comments using a qualitative rating form for each qualitative evaluation factor and for each SOQ.

e Based on the ERC’s consensus (or majority) comments, use a qualitative evaluation score sheet to
calculate the SOQ Sore for each Respondent and identify the Respondents that the ERC recommends
for shortlisting based on the SOQ Scores.

e Prepare documentation regarding the ERC's shortlisting recommendation.
e Participate in any oral presentations if held and if requested by the SC.

If deemed necessary to complete its responsibilities set forth in the Guidelines, at the discretion of the SC
or ERC chair, the ERC may be sequestered at a location that promotes confidentiality while maintaining
collaboration within the ERC. The SC or ERC chair, as applicable, will select the location.

44321 ERC Evaluation and Scoring Materials

To create a consistent evaluation and documentation of the ERC activities, the documents will be
developed as described in these guidelines; however, can be modified to fit projects-specific criteria. These
manuals and worksheets would serve as a permanent record of the evaluation process and outcome of
the evaluation and shortlisting process. The following manuals and worksheets, if used, will need to be
formulated prior to the Respondent’s submittal of the SOQ to NDOT for consideration.

e The SOQ Evaluation Manual. The manual should include:
— The SOQ organization including ERC members by name and department or agency;

— Copies of the confidentiality and disclosure agreement that must be executed by all members
of the ERC and PAG;

- The specific roles and duties of the ERC and PAG members;

- Anevaluation schedule including location and time of ERC consensus meeting; and
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- The point rating or Descriptive Rating structure including examples of factors to consider for
each point rating or Descriptive Rating.

e Responsiveness and Pass/Fail Worksheet. This worksheet should include legal, technical, and
financial criteria, as defined in the RFQ, which must be included in the Respondent’s SOQ. Failure of a
Respondent to include the required information may be grounds to consider their SOQ non-responsive.

e Project and Key Personnel Reference Interview Questionnaires. Prior to evaluating the SOQs, NDOT
may develop a script to be used when conducting phone interviews to check and verify the information
contained in the SOQ by the Respondents on the project and Key Personnel. Having a pre-set script
will ensure that during each reference check, the questions are consistent and contain the same type
of information.

¢ Qualitative Evaluation Worksheet. To record individual assessments of the Respondent’s SOQ, each
member of the ERC should use a qualitative evaluation worksheet to record their assessment of the
Respondent’s SOQ strengths and weaknesses. These worksheets will then be used by the ERC
member during consensus meeting.

e Qualitative Rating Form. To record the outcome of the ERC consensus meeting (technical and
financial), the qualitative rating form will be used to record the agreed upon ERC assessment of the
Respondent’s strengths and weaknesses; this will also provide justification for the consensus point
rating or Descriptive Rating being assigned to each evaluation criteria.

443272 Role of the Procurement Advisory Group

For procurements where a PAG is used, the responsibilities of members of the PAGs may include the
following:

e Each member of the PAG will review the RFQ and a SOQ Evaluation Manual prior to reviewing the
SOQs.

e Selected members of the PAG will log and assign tracking numbers to the SOQs.
e The PAG will perform the responsiveness and pass/fail review of each SOQ.

e The PAG will perform the project, personnel, and legal reference checks and complete the
corresponding summary of findings.

e The PAG will assist the ERC with the qualitative evaluation of each Respondent’s SOQ by presenting
the summary of findings that highlight the strengths and weaknesses of each SOQ against the
qualitative evaluation factors.

e The PAG should have a chair who will: 1) ensure the timely progress of its team members’ evaluations
of the SOQs; 2) coordinate any meeting or re-evaluations within the time frames set forth in the
Guidelines or as directed by the chair of the ERC or the SC; and 3) deliver to the ERC all written
materials developed by their PAG as part of the SOQ evaluation process.

e The PAG chair should report the progress of its evaluation to the chair of the ERC at the end of each
day that its PAG meets or at such other time or frequency as may be requested by the chair of the
ERC.

e The PAG chair plus members of the ERC may participate in oral presentations, if held and if requested
by the SC.

If deemed necessary to complete their responsibilities set forth in these Guidelines, at the discretion of the
SC, the PAG may be separately sequestered at a location that promotes confidentiality while maintaining
collaboration within the PAGs. The SC will select the location.
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444 RFQ and SOQ Objective

The objective of the RFQ and SOQ step of a procurement is to shortlist Respondents with the best legal,
technical, financial, and management capability, capacity, and experience necessary to successfully
undertake and complete the project. SOQs will be evaluated in three parts: 1) determination of
responsiveness; 2) pass/fail evaluation, and 3) scored evaluation. The pass/fail criteria and scored criteria
set by NDOT will be identified in the RFQ.

445 Responsiveness and Pass/Fail Evaluation

If used for the procurement, the PAG will perform a responsiveness review of each SOQ by comparing
each SOQ to the requirements identified in the RFQ. If a PAG are not used for the procurement, the NDOT
Agreements Engineer may direct that the ERC perform the responsiveness review.

Responsiveness requirements include all administrative and format requirements identified in the RFQ,
such as timely delivery to NDOT, inclusion of all required forms and certifications, and application of wet
signatures where required. NDOT, at its sole discretion and at the direction of the NDOT Director, may
waive minor nonresponsive aspects of a Proposal.

At a minimum, the following items will be required to be completed and included in an SOQ for it to be
considered responsive:

e Transmittal Letter signed by a duly authorized official or representative of the Respondent;

e Respondent information including the proposing entity, lead designer, lead construction contractor,
and other major subcontractors; and

e Certification of the accuracy of the information submitted in the SOQ signed by a duly authorized
official or representative of the Respondent.

The pass/fail evaluation criteria will be tailored for the specific project, but should generally fall within the
following categories. For an SOQ to achieve a passing rating, information provided in each of the following
categories will need to meet or exceed the minimum requirements, as determined by NDOT for the project
and as listed in the RFQ.

e Legal. The objective will be to select Respondents whose organization, legal structure, team members,
and history demonstrates the Respondent’s ability to remain stable and viable for the duration of the
project and be contractually bound to NDOT. Certifications regarding debarment, suspension, and
other legal requirements must be provided using forms included in the RFQ.

¢ Financial. The objective will be to select Respondents whose team members possess the financial
capacity to enter into a contract with NDOT and the resources to successfully complete the project.
The Respondent must provide its current balance sheet and recent annual operating statements and
evidence of the lead construction contractor's ability to obtain bonding as specified in the RFQ.

o Safety. The objective will be to identify those Respondents that can demonstrate an acceptable safety
record and safety program. The lead construction contractor must provide safety record information
using the forms provided in the RFQ.

Failed Pass/Fail scores for some SOQ elements may be reconsidered by allowing a Respondent to revise
their SOQ to receive a passing score; the decision to allow a Respondent to revise their SOQ to receive a
passing score is at NDOT's sole discretion and at the direction of the SC.

Once an SOQ is found responsive, it will be evaluated for compliance with Pass/Fail criteria identified in the
RFQ. Once an SOQ receives a “Pass” score, the PAG will pass their review findings to the ERC for
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consideration. If the ERC members agree with the review findings of the PAG, the SOQs will then be eligible
for the ERC to perform evaluation scoring.

4.4.6 Scored Evaluation

Once the pass/fail criteria have been evaluated, NDOT will enter into the evaluation process where SOQs
will be scored. The scored evaluation criteria (qualitative evaluation criteria) will be tailored for the specific
project and the specific APDM.

The SOQ Score will be calculated by the ERC based on the ERC evaluation of the SOQ. 100 points will
typically be used for the total SOQ.

The ERC will evaluate each Respondent’s SOQ against the qualitative evaluation factors described in the
RFQ and set forth in a qualitative evaluation worksheet. SOQs are evaluated relative to the criteria and are
not compared to each other. Based on these evaluations, the ERC will document on a separate Qualitative
Rating Form for each qualitative evaluation factor, and for each Respondent, the ERC’s consensus (or
majority) comments. The comments will include the respective Respondent’s strengths and weaknesses.

NDOT may choose to use a point ratings or Descriptive Ratings for scored evaluation. Using point ratings
is when the ERC comes to an agreement of the points scored for each evaluation criteria at the consensus
meeting. Using Descriptive Ratings is when, at the consensus meeting, the ERC comes to an agreement of
the Descriptive Rating for each evaluation criteria which are then converted to points using predetermined
weight factors.

Example rating descriptions for both point ratings and Descriptive Ratings are included in Table 4-1 (S0Q
Rating Description Example), which are intended to measure how well the Respondents’ qualifications
meet or exceed the various qualitative evaluation factors.

Table 4-1. SOQ Rating Description Example

No. Point Rating Descriptive Rating Description

1. 9to0 10 Excellent (E) The SOQ exceeds in a significant manner the stated requirements
and objectives in a beneficial way, providing advantages, benefits,
or added value to the project and provides a consistently
outstanding level of quality and qualifications. There are
essentially no weaknesses.

2. 7108 Good (G) The SOQ comfortably meets the stated requirements and
objectives, provides some advantages, benefits, or added value to
the project and provides a generally better-than-acceptable level
of quality and qualifications. There may be minor, but essentially
insignificant weaknesses.

3. 4t06 Acceptable (A) The SOQ demonstrates an approach that meets the stated
requirements and objectives, and provides an acceptable level of
quality and qualifications. An Acceptable rating corresponds to a
Respondent merely meeting the minimum SOQ standards.

4. Tto3 Poor (P) The SOQ fails to meet the stated requirements and objectives,
lacks essential information, or contains conflicting and/or
unsupported information; the SOQ contains significant
weaknesses or deficiencies and provides a poor level of quality
and qualifications. Weaknesses or deficiencies are so major
and/or extensive that they are not correctable or would require
major revision of the SOQ.
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The terms weakness and deficiency as used herein, means a flaw in the Proposal that increases the risk of
unsuccessful contract performance. To provide a common basis for selecting Descriptive Ratings, the
qualitative evaluation worksheet should include examples of factors to consider for each rating.

If assigning Descriptive Ratings, the ERC may assign “+” or “" (such as, Excellent -, Good +, and Acceptable
+) to better differentiate within each rating. However, the ERC may not assign ratings of Poor - or Excellent
+. Accordingly, there are 10 qualitative Descriptive Rating options available to the ERC and each has a
numerical translation, set by the NDOT Project Manager before the SOQs are received.

The following Table 4-2 (Descriptive Ratings Weighting Example) is provided as an example to illustrate a
potential distribution of weights for the different Descriptive Ratings:

Table 4-2. Descriptive Ratings Weighting Example

Descriptive Rating Weight Conversion Factor
E 100%
E- 90%

G+ 85%
G 80%
G- 75%
A+ 70%
A 65%
A- 60%
P+ 55%
P 50%

If using Descriptive Ratings, once consensus Descriptive Ratings are assigned to each criterion by the TC,
the TC Chairperson will convert the Descriptive Ratings to a numbered point value for the purpose of
arriving at an overall score rating for the SOQ. The weight conversion factor associated with the
Descriptive Ratings are established by NDOT for the specific project before SOQs are submitted. These are
held in confidence by the Members and may not be disclosed by anyone that has knowledge of such
weight conversion factors. A qualitative evaluation scoring worksheet will be used to document the score
for each SOQ.

447 Optional Oral Presentations

NDOT may schedule interviews (Oral Presentations) with the Respondents, at the SC’s sole discretion, to
clarify information provided in the SOQs. If determined necessary, the Oral Presentations will be held with
all Respondents, be part of the final evaluation process, and occur prior to the ERC consensus meeting.
The applicable guidelines for conducting Oral Presentations are:

e The SC will determine which NDOT participants in the SOQ evaluation process will participate in Oral
Presentations, and the NDOT Agreements Engineer will notify those individuals accordingly.

e Respondent attendees should be limited: 1) on large and complex projects, no more than eight
representatives per Respondent team and 2) on small to medium projects, no more than five
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representatives per Respondent team. These suggested limitations are presented as a general
guideling; final determination of limitation should be determined by NDOT based on individual project
scope, complexity, and size.

e Oral Presentations will be scheduled to last 30 to 60 minutes depending on the needs of the project.

e Formal presentations may or may not be required. At a minimum, Oral Presentations would consist of
Respondent responses to NDOT-developed questions seeking to clarify issues in the SOQs. Except for
their SOQs, Respondents will bring no exhibits, displays, or other documentation to the Oral
Presentation except as specifically allowed by NDOT.

e If Oral Presentations are held, the SC may develop and transmit to the Respondents prior to the Oral
Presentations additional procedures for such Oral Presentations.

e Oral Presentations may be recorded by videotape or other means at NDOT's discretion.

448 Shortlisting Process

NDOT will shortlist at least two, but typically no more than three, Respondents that are the most qualified
based on their SOQs.

4.49 Information Release

Information regarding the contents of SOQs or the SOQ evaluation process may be released to parties
outside of the SOQ evaluation process only if authorized by the SC.

All written materials generated by the participants in and as part of the SOQ evaluation process will be
delivered to the NDOT Agreements Engineer before or immediately after the SC's shortlisting decision. On
receiving the written materials, the NDOT Agreements Engineer will determine, for each document,
whether it may be destroyed or must be retained for the final record of the SOQ evaluation process, in
accordance with state law governing public records.

4,470  Notification and Debriefing

The NDOT Procurement Manager will notify Respondents of the final shortlisting determination.
Respondents that are not shortlisted will be notified in writing concurrently with or promptly after
shortlisted Respondents are notified.

After the shortlist is publicly announced, and at NDOT's discretion, the SC may coordinate with the NDOT
Agreements Engineer to contact non-shortlisted Respondents and offer them an opportunity to request a
debriefing; the debriefing would be conducted by the SC and the ERC. The SC will establish the dates,
times, durations, and locations for debriefings.

Debriefings will:

e Belimited to discussion of the unsuccessful Respondent’s SOQ and may not include discussion of any
competing SOQ;

e Befactual and consistent with the evaluation of the unsuccessful Respondent’s SOQ; and

e Provide information on areas in which the unsuccessful Respondent’s SOQ had weaknesses or
deficiencies, so as to benefit the unsuccessful Respondent’s future NDOT procurement efforts.
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Figure 4-1. SOQ Evaluation Flowchart
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45  Proposal Evaluation Procedures

Additional Proposal evaluation procedures specific for each APDM are included in each specific APDM
section of these Guidelines.

451 Organization

The following information represents a potential framework for the organization of the Technical
Committee (TC), Technical Advisors (TA), Financial Committee (FC), Financial Advisors (FA) and other
NDOQOT staff; the extent to which some or all of these groups are used is a function of the APDM, size, and
complexity of the individual project. An overview of the proposed organizational structure to be used
during the RFP evaluation process is presented in Figure 4-2 (Proposal Evaluation Organization for Large
Projects).

e Participants assigned to the Proposal evaluation process will be responsible to completely review the
submitted Proposals.

e The TA will support and assist the members of the TC in connection with their review and evaluation
of the Proposals and will provide comments on the strengths and weaknesses of the Proposals with
respect to the qualitative evaluation criteria.

e Ifa TC member or Advisor has questions regarding the qualitative evaluation criteria, a clarification
must be requested through the NDOT Agreements Engineer.

e During the evaluation process the TC, FC, or Advisors are allowed to ask Proposers for additional
information and clarifications to enable them to gain a better understanding of the Proposals;
including obtaining information necessary to determine whether the Proposal is responsive and meets
the pass/fail evaluation criteria, and/or information needed to clarify ambiguities or inconsistencies in
the Proposals.

e Requests for information or clarifications must be made in writing, which will then be forwarded to the
appropriate Proposer by the NDOT Agreements Engineer.

e Each request for additional information or clarification, whether related to responsiveness, pass/fail
criteria or otherwise, must specify a page limit and time period for delivery of such information, as
determined by the requesting committee.

4511 NDOT Director

The NDOT Director's responsibility relative to DB procurements consists of:

e Approve the SC membership for each APDM procurement. The NDOT Director may add members or
replace members for an individual procurement.

e Approve the recommendation of the SC.

4512 Selection Committee

The SC is a standing entity, at any given time and at the discretion of the NDOT Director, comprised of one
or both Deputy Directors, the Roadway Design Division head, the Construction Division head, and the
Materials and Research Division head. The NDOT Agreements Engineer serves as a non-voting member of
the SC and is responsible to assure adherence to the required procurement process. The responsibilities
of the SC include:

e Designate the Chairpersons to lead the TC and FC.
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e Approve the ratings and point recommendations of the TC, or request the TC reconsider its
evaluations.

e Select the Proposer based on the evaluation and scoring of the TC, through application of the formula
set forth in the Instructions to Proposers (ITP), and direct staff to proceed with final contract
negotiations.

¢ Notify those Proposers that have not been selected and coordinate with the Chairpersons of the TC
and FC to schedule debriefing meetings, if desired.

4513 NDOT Project Manager
The NDOT Project Manager's responsibilities are outlined below.

e Prior to receipt of Proposals the NDOT Project Manager, with the assistance of selected Advisors (as
may be needed), will determine how qualitative scoring will be translated to numerical values for each
individual Technical Proposal evaluation criterion. Documentation of such decisions will be finalized
prior to commencement of the evaluation of the Proposals and will be placed in a sealed, date-
stamped envelope and retained by the NDOT Project Manager throughout the evaluation process. Only
the NDOT Project Manager and selected Advisors (as may be needed), know the weightings and
qualitative/numerical translation values. No other individuals will be authorized to access such
information.

e Direct the NDOT Agreements Engineer to distribute each Proposer's Technical Proposal and Financial
Proposal to the TC and FC, respectively.

e Direct the NDOT Agreements Engineer to collect Confidentiality and Disclosure Agreements and, if
necessary, Disclosure Statement Forms from each participant.

e Upon receipt from the TC and FC of the initial responsiveness and pass/fail assessments for all
Proposals, the NDOT Project Manager will issue requests for clarification and/or additional
information, if necessary and as requested by the TC Chairperson or FC Chairperson.

e Upon receipt from the TC and FC of the initial responsiveness and pass/fail assessments for all
Proposals, and if any Proposal is found to be nonresponsive or to have earned a failed pass/fail score,
the NDOT Project Manager will prepare a formal recommendation to the NDOT Agreements Engineer
and SC, to disqualify such Proposals.

e Upon receipt of the scoring worksheets for all Proposals from the TC, present these findings with a
recommendation to the SC for review and approval.

e After acceptance by the SC of the TC qualitative rating recommendations for all Proposals, the NDOT
Project Manager will apply the previously defined numerical values to the technical qualitative ratings
to determine each Proposal’s Technical Score.

e Upon receipt of the qualitative evaluation results for all Proposals from the FC, if any, present these
findings with a recommendation to the SC for review and approval.

e After the Technical Scores and Financial Proposal evaluation results have been transmitted to the SC,
and upon receipt of Price Scores from the FC, determine the Total Proposal Score for each Proposal
according to the information identified in the ITP, and present the selection recommendation to the
SC.

4514 Technical Committee Chairperson

Responsibilities of the Chairperson of the TC are outlined below:
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Serve as a point of contact in the event a TC Member or Advisor has questions or encounters issues
relative to the evaluations, and forward such questions or issues to the NDOT Agreements Engineer or
SC, as appropriate.

Coordinate with the chairperson of the TA and facilitate the participation of Advisors as necessary
during the course of the evaluation and selection process.

Be responsible for ensuring the timely progress of the evaluation, coordinating any consensus
meeting(s) or re-evaluation(s) and ensuring that appropriate records of the evaluation are maintained.

Take appropriate steps to arrange for substitution and/or supplementation of evaluation personnel if a
TC Member or Advisor is unable to complete their responsibilities to the extent the TC Chairperson
deems necessary or if additional TC Members or Advisors are necessary to properly evaluate the
Proposals.

The TC Chairperson, with the assistance of selected TC Members and Advisors (as needed), will set
out examples of information that would earn each of the defined qualitative ratings, otherwise known
as “anchors”, to help establish a common baseline to be used in evaluating the Technical Proposal.

Verify that each TC Member individually reviews and assesses each Technical Proposal using the
responsiveness, pass/fail, and qualitative evaluation criteria established for the project.

4515 Technical Committee Members

TC Members' responsibilities are outlined below:

Review and adhere to the responsiveness, pass/fail, and qualitative evaluation criteria and evaluation
procedures set forth in the RFP and these Guidelines prior to evaluating the Proposals.

The TC will be made up of 5 or less NDOT staff members. If the SC determines that, due to Project
size and complexity, 5 members are excessive, the number of members can be reduced as long as the
total number of members on the TC remains an odd number.

If a TC Member has any questions regarding the evaluation criteria, they may request clarification
from the TC Chairperson.

In a sequestered and confidential environment, the TC will evaluate the Technical Proposals based on
the 1) responsiveness requirements and pass/fail criteria and 2) qualitative evaluation criteria
applicable to the Technical Proposals.

The TC will only evaluate and assign point ratings or Descriptive Ratings to qualitative evaluation
criteria for each Technical Proposal; the TC will not assign numerical scores for any qualitative
evaluation criteria.

4516 Financial Committee Chairperson

Responsibilities of the Chairperson of the FC are outlined below:

Serve as a point of contact in the event a FC Member or Advisor has questions or encounters issues
relative to the evaluations, and forward such questions or issues to the NDOT Agreements Engineer or
SC, as appropriate.

Coordinate with the chairperson of the FA and facilitate the participation of Advisors as necessary
during the course of the evaluation and selection process.
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e Beresponsible for ensuring the timely progress of the evaluation, coordinating any re-evaluation(s)
and ensuring that appropriate records of the evaluation are maintained.

e Take appropriate steps to arrange for substitution and/or supplementation of evaluation personnel if
an FC Member or Advisor is unable to complete their responsibilities to the extent the FC Chairperson
deems necessary or if additional FC Members or Advisors are necessary to properly evaluate the
Proposals.

e Verify that each FC Member individually reviews and assesses each Financial Proposal using the
qualitative evaluation criteria established for the project, if any.

4517 Financial Committee Members
FC Members' responsibilities are outlined below:

e Prior to evaluating the Proposals, review the responsiveness, pass/fail, and qualitative evaluation
criteria and evaluation procedures set forth in the RFP and these Guidelines, and adhere to them
during the evaluation process.

e The FC will normally be made up of either 2 or 3 NDOT staff members.

e Ifan FC Member has questions regarding the responsiveness, pass/fail, or qualitative evaluation
criteria, they may request clarification from the FC Chairperson.

e The FC will evaluate the Financial Proposals in a sequestered and confidential environment based on
the 1) responsiveness requirements and pass/fail criteria and 2) qualitative financial criteria applicable
to the Financial Proposal.

e After the Technical Scores have been transmitted by the TC to the SC, the FC Chairperson will open
the Price Proposal envelopes, and apply the previously identified methodology to calculate the Price
Score for each Proposal.

4518 Advisors

Depending upon the size and complexity of an individual project, or if otherwise deemed necessary by the
SC, NDOT Agreements Engineer or NDOT Project Manager, Technical, Financial and/or Legal Advisors may
be made available to assist the TC, FC and other NDOT staff during the evaluation process. When more
than one advisor in a given discipline is participating in a given evaluation process, the Advisors may elect
a chairperson to serve as their point of contact. The responsibilities of the Advisors while supporting the
evaluation process are outlined below.

45181 Technical Advisors

Technical Advisors may be available to assist the TC during the evaluation process. The TA may include
consultant and/or agency personnel with expertise in specific fields relevant to the Proposal, and will be
available to TC on an as needed basis to support the evaluation of Technical Proposals. The
responsibilities of the TA are described below.

If used, the TA will assess the responsiveness of each Technical Proposal, including the pass/fail criteria
set forth in the RFP, and submit its findings and report recommended outcomes to the TC. If the TA
collectively concludes that a Proposal is nonresponsive to any of Proposal requirements or does not meet
the Pass/Fail evaluation criteria, the TA, through their chairperson if applicable, shall promptly report that
information to the TC Chairperson. In addition, Advisors shall send any clarification requests or requests
for additional information needed to perform their analysis of the Proposals to the chairperson of TA who
will coordinate with the NDOT Agreements Engineer to send the request(s) for clarification or additional
information to the affected Proposer(s).
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45182 Financial Advisors

Financial Advisors may be available to assist the FC during the evaluation process. The FA may include
consultant and/or agency personnel with expertise in specific fields relevant to the Proposal, and will be
available to FC on an as-needed basis to support the evaluation of Financial Proposals. The
responsibilities of the FA while supporting the FC are described below.

If used the FA will assess the responsiveness of each Financial Proposal, including the pass/fail criteria set
forth in the RFP, and submit its findings and report recommended outcomes to the FC. If the FA concludes
that a Proposal is nonresponsive to any of Proposal requirements or does not meet the Pass/Fail
evaluation criteria, the FA or its chairperson, if applicable, shall promptly report that information to the FC
Chairperson. In addition, Advisors shall send any clarification requests or requests for additional
information needed to perform their analysis of the Proposals to the chairperson of FA, if applicable, or to
the FC Chairperson who will coordinate with the NDOT Agreements Engineer to send the requests for
clarification or additional information to Proposers.

45183 Legal Advisors

Legal Advisors may be assembled to support NDOT in-house counsel and the TC, FC, TA, FA, and other
NDOQOT staff as appropriate and necessary to address issues or questions concerning the procedures set
forth in the RFP or the evaluation process. Such Legal Advisors would be selected and made available at
the discretion of the SC and in-house legal counsel.

452 Responsiveness and Pass/Fail Evaluation

If used for the procurement, Advisors will perform a responsiveness review of each Technical Proposal
and Financial Proposal by comparing each Proposal to the requirements identified in the RFP. If Advisors
are not used for the procurement, the NDOT Agreements Engineer may direct that the TC or FC perform
the responsiveness review.

Responsiveness requirements include all administrative and format requirements identified in the RFP,
such as timely delivery to NDOT, inclusion of all required forms and certifications, and application of wet
signatures where required. NDOT, at its sole discretion and at the direction of the NDOT Director, may
waive minor nonresponsive aspects of a Proposal, such as the omission of a required signature.

Pass/Fail requirements include minimum experience, capabilities or capacity, such as years of experience
of one or more proposed Key Personnel or bonding capacity commensurate with the size of the project,
substantial completion dates comply with the allowable no later than date, and the preliminary baseline
schedule is logical and consistent with the technical Proposal content. Failed Pass/Fail scores for some
Proposal elements may be reconsidered by allowing a Proposer to revise their Proposal to receive a
passing score; the decision to allow a Proposer to revise their submittal to receive a passing score is at
NDOT's sole discretion and at the direction of the SC.

Once a Technical Proposal is found responsive, it will be evaluated for compliance with Pass/Fail criteria
identified in the RFP. Once a Technical Proposal receives a “Pass” score, the TA will pass their review
findings to the TC for consideration. If the TC members agree with the review findings of the TA, the
Technical Proposals will then be eligible for TC to perform evaluation scoring.

Once a Financial Proposal is found responsive, it will be evaluated for compliance with Pass/Fail criteria
identified in the RFP. Once a Financial Proposal receives a “Pass” score the FA will pass their review
findings to the FC for consideration. If the FC members agree with the review findings of the FA, the FC will
then evaluate the Financial Proposal and open the Price Proposal containing the Proposer’s bid, which is
submitted in a separate sealed envelope within the Financial Proposal. Opening of the Proposer’s Price
Proposal will not occur until all Technical Proposals have been evaluated and scored by the TC.
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453 Technical Proposal Evaluation
The Technical Proposal Evaluation Process is as follows:

e TC Members will perform individual reviews of the Technical Proposals to identify strengths and
weaknesses, and then meet as a group to develop a consensus qualitative technical score and
recommendation.

e During the review of the Technical Proposals the TC members and TAs may capture their individual
thoughts and evaluations of strengths and weaknesses of individual Proposals using unofficial copies
of the Evaluation Form.

e The official Evaluation Form must be completed by the TC Chairperson during one or more meetings
of the TC to establish consensus regarding scoring of all Proposals. The basis of the assessment of
the TC, including the significant advantages, disadvantages and risks supporting the assigned
qualitative ratings, must be documented. Reasoning for determinations of uncertain results or
comments should also be documented. Evaluation statements should be as specific as practicable
and not contain generalizations.

e Toassist the TC in their evaluation of the Technical Proposals, qualitative score examples or “anchors”
may have been developed by the TC Chairperson for each evaluation criteria. A Qualitative Evaluation
Form should be completed for each individual evaluation criterion for each Proposer. At the request of
the TC and for their consideration, the TA may present their opinions of each Proposal’s strengths and
weaknesses. The TC may consider the TA's opinions during the consensus meeting when assigning
qualitative rankings.

e When the TC evaluation and consensus scoring of the Technical Proposals is complete, the TC
qualitative scoring and recommendations will be presented to the SC through the NDOT Project
Manager. The SC may accept the recommendation or request the TC to reconsider the
recommendation.

e While the Technical Proposals are being evaluated, no Member or Advisor serving on or in support of
the TC, TA or Legal Advisors will have access to the Financial Proposals.

4531 Technical Proposal Evaluation Progression
The following process outlines the steps needed to perform the Technical Proposal Evaluation:

e A Pass/Fail review of each Technical Proposal for responsiveness will be conducted by the TA.
Results of the Pass/Fail review will then be provided to TC by means of a “Summary of Findings”.

e Atthe completion of the Pass/Fail review the TC will begin their independent scored review of the
Technical Proposals.

¢ Once TC members complete their independent review of the Technical Proposals, the TC shall score
each Technical Proposal, indicating on the Qualitative Evaluation Form the basis for each of its
qualitative ratings.

e TC Members will perform individual reviews of the Technical Proposals to identify strengths and
weaknesses, and then meet as a group to develop consensus qualitative scores and a
recommendation. The members of the TA, if requested by the TC, may be available for consultation
during the TC consensus meeting discussions.

e The completed Technical Proposal Evaluation Worksheets used by the TC will be presented by the
NDOT Project Manager to the SC for consideration.
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e After acceptance of the TC ratings by the SC, the NDOT Project Manager will place all TC Technical
Proposal Evaluation Worksheets in a sealed, time stamped envelope and hold for safekeeping until
such time as the evaluation of the Price Proposals has been completed. No one with access to the
contents of the Technical Proposal Evaluation Worksheets shall disclose their contents without the
permission of the NDOT Project Manager and the TC Chairperson.

4532 Scored Evaluation

Each Proposal will be evaluated in the context of the identified criteria in the ITP. Sub-criteria may be
developed by NDOT prior to receipt of Proposals and incorporated into the evaluation process. For each
Proposal, ratings will be applied by the TC to each technical criterion, and sub-criterion if applicable, and by
the FC to each financial criterion, and sub-criterion if applicable. Proposals are evaluated relative to the
criteria and are not compared to each other.

NDOT may to choose to use a point ratings or Descriptive Ratings for scored evaluation. Using point
ratings is when the TC comes to an agreement of the points scored for each evaluation criteria at the
consensus meeting. Using Descriptive Ratings is when the TC comes to an agreement of the Descriptive
Rating for each evaluation criteria at the consensus meeting.

Example rating descriptions for both the point ratings and Descriptive Ratings are defined in Table 4-3
(Proposal Rating Description Example).

Table 4-3. Proposal Rating Description Example

No. Point Rating Descriptive Rating Description

1. 9to 10 Excellent (E) The Proposal exceeds in a significant manner stated

requirements/objectives in a beneficial way providing advantages,
benefits or added value to the Project, and provides a consistently
outstanding level of quality. There are essentially no weaknesses.

2. 7108 Good (G) The Proposal comfortably meets the stated
requirements/objectives, providing some advantages, benefits or
added value to the Project, and offers a generally better than
acceptable quality.

3. 4106 Acceptable (A) The Proposal has demonstrated an approach that is considered
to meet stated requir