Nebraska Department of Transportation

Draft Application for Assumption of Federal
Highway Administration National
Environmental Policy Act Responsibilities

Pursuant to the Surface Transportation Project Delivery
Program, 23 U.S.C. § 327

October 1, 2025



State of Nebraska, Department of Transportation

Application for Assumption of Federal Highway Administration
Responsibilities
Pursuant to the
Surface Transportation Project Delivery Program,
23 U.S.C. §327

NEBRASKA

Good Life. Great Journey.

DEPARTMENT OF TRANSPORTATION

October, 2025

This is the Nebraska Department of Transportation’s application to assume the U.S.
Secretary of Transportation’s and Federal Highway Administration’s responsibilities
under the Surface Transportation Delivery Program, 23 United States Code (USC) §
327.

Vicki Kramer, Director Date
Nebraska Department of
Transportation



Table of Contents

List of Acronyms and ADDTEVIAtIONS. .......cccuieiiuiieeiiiieeiieeeieeeeieeesteeesaeeesreeesaeeesaeessneesseeessseeenns 5
INEEOAUCTION ...ttt et ettt et e b e et e e s bt e eabeesabeeabeesaaeebeesaeeans 7
Pre-application TEQUITEMENLS ... ....ccciieeiiieeieeeiieeeieeeeieeeeieeessteeessaeeessseeessseeesseeessseesssseessseeensseens 10
§ 773.107(a): Coordination MEELING.........ccueeerureeerireeiiieeieeeeireeetreesaeeesseeessseeessseesseeesseeennnes 10
§ 773.107(b): PUDIIC COMMENL .......vviiiiieiiiie ettt e et e et e e et eeenreeeeens 10
§ 773.107(c) & (d): Sovereign immunity waiver and comparable State [aws............c.cccvenenn. 10
Application REQUITEMENLS .....c..eeiiiiiiiiiieiie ettt ettt et et e et e e saaeebeessaeeseesaaeenseenens 11

§ 773.109(a)(1): Classes of highway projects for which NDOT requests NEPA responsibility11
§ 773.109(a)(2): Federal environmental laws other than NEPA for which NDOT requests

L] 01038153 1031 1SS 12
§ 773.109(a)(3)(1): Existing organization and procedures..........c.ccceerurrerieeerreeenieeeiiee e 13
§ 773.109(a)(3)(i1): Changes to be made for assumption ofresponsibilities.............cceerveeneee. 28
§ 773.109(a)(3)(ii1): Legal SUTFICIENCY ...cccuvieeiiieeiiieceeceece et 35
§ 773.109(a)(3)(1V): PriOT CONCUITEINCE. ... ..veeeevieeiiieeiieeeiieeeieeeeteeesteeesaeeesereeeaaeeensaeesnreeenanes 36
§ 773.109(a)(3)(v): Project delivery methods ..........cccvieeiiiiieiiieciieeciee e 36
§ 773.109(a)(4)(1): Staff dedicated to additional functions ............cceecveeervieeiiieeciieeieeeee e 36
§773.109 (a)(4)(i1): Changes to the organizational StruCtUTe............cccvveerireerieeerieeeiieeeiee e 38
§ 773.109(a)(4)(iii): Use of outside consultants for the NEPA Assignment Program .............. 38
§ 773.109(a)(5): Financial resources under the NEPA Assignment Program........................... 39
§ 773.109(a)(6): Certification of consent to exclusive federal court jurisdiction and waiver of

100100101011 SRS 39
§ 773.109(a)(7): Certification that the State of Nebraska’s Public Records Actis comparable to
the Federal Freedom of Information ACt...........cocueviiiiiiiiiiiiiiieniceeeeeeeee e 39
§ 773.109(a)(8): Public comments received on the NEPA Assignment Program application.. 39
§ 773.109(a)(9): POINt Of CONLACT.......ccviiiieiiieiiie ettt e e 40



List of Figures

Figure 1: NDOT DiStrict BOUNAATIES........cccviiiiieiiiieeiieciieeeiee ettt et s et eesveeeseaeesebeessbaeessseessseeesseessseeas 14
Figure 2: NDOT Environmental Section Organization Chart..............ccccecveeeieiieiieiieereeieesreesreeseesneeneens 15
List of Tables
Table 1: NDOT NEPA Preparation, Review, and Approval Responsibilities ..........ccccvverieiieerieecieenreenieenne 37
List of Appendices
Appendix A. Projects for Which NDOT Does Not Request NEPA Responsibility
Appendix B. List of FHWA’s Environmental Review Responsibilities for Which NDOT Requests to
be Assigned under 23 U.S.C. § 327
Appendix C. Certification of Consent to Exclusive Federal Court Jurisdiction and Waiver of Immunity
and that the State of Nebraska’s Public Records Act is Comparable to the Federal Freedom
of Information Act
Appendix D. Copies of Comments Received on the NEPA Assignment Program Application and

Responses Provided to the Commenters

il



List of Acronyms and Abbreviations

ACHP
AGO
APA
CE
C.F.R.
COE
DOT
EA

EIS
EPA
EPM
EP Manual
EDU
FAHP
FHWA
FONSI
FWS
HAP
LAD
LPA
MOA
MOU
MS4
NDOT
NEDS
NEPA
NDWEE
NHPA
NOI
NPDES
PA
PCM
PEL
PIH
PIP
PQS
PS&E

Advisory Council on Historic Preservation
Nebraska Attorney General’s Office
Administrative Procedure Act

Categorical Exclusion

Code of Federal Regulations

United States Army Corps of Engineers
United States Department of Transportation
Environmental Assessment
Environmental Impact Statement

United States Environmental Protection Agency
Environmental Project Manager
Environmental Procedures Manual
Environmental Documents Unit
Federal-aid Highway Program

Federal Highway Administration

Finding Of No Significant Impact

United States Fish and Wildlife Service U.S.C.
Nebraska Highway Archeology Program
Local Assistance Division

Local Public Agency

Memorandum of Agreement
Memorandum of Understanding
Municipal Separate Storm Sewer System
Nebraska Department of Transportation

Nebraska Environmental Documentation System

National Environmental Policy Act

Nebraska Department of Water, Energy, and Environment

National Historic Preservation Act of 1966
Notice of Intent

National Pollutant Discharge Elimination System

Programmatic Agreement

Project Coordination Meeting
Planning and Environmental Linkages
Plan In Hand

Public Involvement Plan
Professionally Qualified Staff

Plan, Specification, & Estimate



RC Responsible Charge

RDCU Roadside Development and Compliance Unit
ROD Record of Decision

SHPO State Historic Preservation Office

SOL Statute of Limitations

STIP State Transportation Improvement Program
QA Quality Assurance

QC Quality Control

U.S.C. United States Code



Introduction

The Nebraska Department of Transportation (NDOT) appreciates the opportunity afforded by
Congress to allow States to assume the responsibilities of the Federal Highway Administration
(FHWA) for the National Environmental Policy Act (NEPA) and related laws through applying
to participate in the Surface Transportation Project Delivery Program pursuant to 23 U.S.C. §
327. By submitting this application, NDOT expresses its strong commitment to successful
implementation of the responsibilities assigned to NDOT by the NEPA Assignment Program.
This application follows the requirements established in the Final Rule for the NEPA
Assignment Program application (23 C.F.R. Part 773) published in the Federal Register
(Vol.79, No. 179) on September 16, 2014.

Per § 773.107(b): Public comment, NDOT’s draft application was publicly noticed on October
1, 2025, for a 30-day comment period. Comments were due by the close of business on
November 10, 2025. Summaries of comments received and of changes made to the application

in response to the comments received will be contained in the final application submitted to
FHWA.

NDOT is requesting to assume FHWA’s project-level responsibilities under NEPA for state
highway system projects (including Interstates, U.S. highways, and state routes) for which
NDOT is the project sponsor, as well as for Federal-aid Highway Program Local Public
Agency (LPA) projects that are not part of the state highway system in Nebraska (subject to
exclusions below). NDOT is also applying to assume FHWA’s responsibilities for
environmental review, resource agency consultation, and other environmental regulatory
compliance-related actions pertaining to the review or approval of NDOT projects. This
application identifies the scope of highway projects NDOT will assume and projects excluded
from the assignment. The assigned projects may include funding from other federal sources; for
these projects NDOT requests to assume only FHWA’s NEPA responsibilities and not the
responsibilities or permitting authorities of other federal agencies with NEPA responsibilities
for an NDOT project. Projects Nebraska requests to be excluded from the NEPA Assignment
Program are identified in section 773.109(a)(1) of this application; this list is subject to change
until the 327 Assignment Memorandum of Understanding (327 MOU) is signed.

NDOT has assumed NEPA responsibilities for Categorical Exclusion (CE) projects meeting the
criteria of 23 C.F.R. § 771.117(c) and (d) under an original 23 U.S.C. § 326 MOU with FHWA,
executed on September 5, 2018. First and Second Renewed MOUs were signed in 2021 and
2024, respectively. NDOT requests to retain those responsibilities independently from the
responsibilities it proposes to assume under this application pursuant to 23 U.S.C. § 327 (327
Assignment). Responsibilities delegated to NDOT through 23 U.S.C. §§ 326 and 327 are
referred to collectively herein as the NEPA Assignment Program.

NEPA directs federal agencies to consider the environmental effects of their actions using a
systematic, interdisciplinary approach. In Nebraska, as the agency responsible for providing safe
and reliable transportation solutions, NDOT is also responsible for environmental compliance.
NDOT integrates environmental considerations into its activities to achieve compliance with
applicable laws, regulations, and standards. NDOT delivers safe, efficient transportation projects
and makes sound decisions based on a balanced consideration of transportation needs and of the
social, economic, and environmental impacts of proposed transportation improvements. NDOT’s



culture of balanced decision-making is consistent with the philosophy underlying NEPA and
FHWA’s NEPA policy expressed in 23 C.F.R. § 771.105.

As required by NEPA and FHWA'’s NEPA regulations codified in 23 C.F.R. Part 771, NDOT
examines and discloses the environmental effects of its proposed activities; identifies the ways
that environmental impacts can be avoided or minimized; prevents significant, avoidable
environmental impacts by modifying its projects and/or implementing mitigation when
appropriate; and publicly discloses the impacts of its projects and its project decisions,
emphasizing balanced decision-making. As part of this process, NDOT undertakes timely and
consistent outreach with the public, local jurisdictions, Metropolitan Planning Organizations,
resource and regulatory agencies, and tribal governments. NDOT will continue to work
cooperatively with its agency partners, communities, Tribes, and the general public under the
NEPA Assignment Program.

Based on the capabilities of NDOT’s environmental staff, FHWA previously delegated to
NDOT certain aspects of its responsibilities, including coordination responsibilities with its
federal resource agency partners, within the framework of agreements with certain agencies.
Prior to 2018, NDOT was responsible under a programmatic agreement (PA) with FHWA for
making certain CE determinations. Under the provisions of the PA, FHWA authorized NDOT
to act on its behalf to perform many of the requirements of federal environmental review. NDOT
was also entrusted by FHWA with responsibilities for informal consultation under Section 7 of
the Endangered Species Act. Since September 5, 2018, NDOT has been responsible for making
CE determinations and undertaking environmental review of future projects meeting the criteria
of 23 C.F.R. § 771.117(c) and (d).

NDOT has worked cooperatively with FHWA on Federal-aid projects to successfully meet
NEPA requirements. NDOT has also worked cooperatively with federal and state agency
partners and tribal governments; developed extensive procedures and tools to support this
work; and continued to develop additional tools and procedures for the NEPA Assignment
Program. Based on NDOT’s current experience, expertise, and current level of involvement in
consultations, its resources will be adequate to assume FHWA’s responsibilities for resolving
issues with external agencies. NDOT’s extensive staff capabilities and well-developed
environmental compliance program, together with the steps that NDOT has taken and will
continue to take to strengthen its program under 327 Assignment, are summarized in this
application.

Under 327 Assignment NDOT will continue to comply with applicable federal environmental
laws and FHWA environmental regulations, policies, and formal guidance. 327 Assignment
will not modify or revise federal environmental protection standards. Under NEPA, FHWA
regulations, other federal environmental regulations, executive orders, state statutes, and rules,
NDOT currently conducts the studies and prepares the documentation for Federal-aid
transportation projects that protect the environment. NDOT will continue to apply these same
rigorous environmental protection standards to projects under 327 Assignment.

To ensure the success of 327 Assignment, NDOT will regularly conduct yearly self-
assessments on projects assigned under the 327 MOU to gauge the effectiveness of its
environmental procedures and identify the need for program revisions or additions. In
addition, FHWA will audit projects assigned under 23 U.S.C. § 327 as stipulated in the of 327



Assignment MOU to ensure NDOT is meeting NEPA and other federal environmental
requirements consistent with FHWA’s goals of environmental stewardship and expediting

project delivery.

Once FHWA and NDOT execute an MOU pertaining to 327 Assignment, NDOT will be
solely responsible and solely liable for NEPA decisions on assigned highway and Federal-aid
Highway Program LPA projects in Nebraska.

This application contains the following components, as required by 23 C.F.R. § 773:

§ 773.107(a):

§ 773.107(b):

§ 773.107(c) & (d):
§ 773.109 (a)(1):

§ 773.109 ()(2):

§ 773.109 ()(3)(0):
§ 773.109 (a)(3)(ii):

§ 773.109 (a)(3)(ii):
§ 773.109 (a)(3)(iv):

§ 773.109 (a)(3)(V):
§ 773.109 (a)(4)(i):
§ 773.109 (a)(4)(ii):

§ 773.109 (2)(4)(iii):

§ 773.109 (a)(5):
§ 773.109 (a)(6):

§ 773.109 (a)(7):

Coordination meeting
Public comment
Sovereign immunity waiver and comparable State laws

Classes of highway projects for which NDOT is requesting NEPA
responsibility

Federal environmental laws other than NEPA for which
NDOT is requesting responsibility

Existing organization and procedures

Changes to be made for assumption of responsibilities
Legal sufficiency

Prior concurrence

Project-delivery methods

Staff dedicated to additional functions

Changes to the organizational structure

Use of outside consultants for the Assignment Program
Financial resources under the Assignment Program

Certification for consent to exclusive federal court
jurisdiction and waiver of sovereign immunity

Certification that the State of Nebraska’s Public Records Law is
comparable to the Federal Freedom of Information Act



Pre-application requirements

§ 773.107(a): Coordination meeting

On June 17 and July 31, 2025, NDOT met with FHWA Nebraska Division staff to participate in
coordination meetings to discuss NDOT’s readiness self-assessment. A subsequent coordination
meeting including FHWA Headquarters staff was held on August 14, 2025, to review the
requirements and responsibilities related to NEPA assignment.

§ 773.107(b): Public comment

Per rule (§ 773.107 (b): Public comment), on October 1, 2025, NDOT published notice of and
solicited public comment on NDOT’s draft application to participate in 327 Assignment.
Comments were due by the close of business on November 10, 2025. A notice of the draft
application’s availability was sent via NDOT’s GovDelivery notification system. A notice and
the draft application was also posted on NDOT’s Environmental Planning and NEPA
Assignment website with instructions on how to provide comments via the website:
https://dot.nebraska.gov/projects/environment/nepa-assignment/nepa-assignment/ Notice was
also provided in a press release, and published in a newspaper of general circulation, which was
then available via the Nebraska Press Association website for legal notices
(https://www.nepublicnotices.com/).

NDOT also sent notice of the draft application with a request for comment to federal and state
resource agencies, metropolitan planning organizations, and federally recognized Tribes in
Nebraska. Appendix D is reserved to include comments received and NDOT responses to the
comments. Summaries of comments received, and changes made to the application in response
to the comments are provided in Appendix D.

§ 773.107(c) & (d): Sovereign immunity waiver and comparable State laws.
Per section 773.107(c) and (d), Appendix C contains the following certifications:

e As provided in Neb. Rev. Stat. § 39-1306.03(1) and (2), NDOT is authorized under
Nebraska law to assume, pursuant to 23 U.S.C. §§ 326 and 327, all or part of the
responsibilities of the U. S. Department of Transportation (DOT) with respect to
determining categorically exclusions, duties under NEPA, and other federal environmental
laws.

e As provided in Neb. Rev. Stat. § 39-1306.03(3), NDOT is authorized to enter into one or
more agreements with the U.S. DOT in furtherance of the NEPA Assignment Program.

e As provided in Neb. Rev. Stat. § 39-1306.03(4), which was signed into law by Governor
Pete Ricketts on April 27, 2017, the State of Nebraska has expressly waived its immunity
from civil liability, including immunity from suit in federal court, and consented to
exclusive federal court jurisdiction with respect to the compliance, discharge, and
enforcement of any responsibility of the DOT that is assumed by NDOT in the NEPA
Assignment Program.

e The Nebraska Public Records Act, Neb. Rev. Stat. § 84-712 et seq. is comparable to the
Freedom of Information Act, 5 U.S.C. § 552, including providing that any decision
regarding the public availability of a document under that State law is reviewable by a
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court of competent jurisdiction. Nebraska records law will govern records generated under
NDOT’s NEPA Assignment Program.

Application Requirements

§ 773.109(a)(1): Classes of highway projects for which NDOT requests NEPA
responsibility

NDOT is requesting to assume FHWA’s responsibilities under NEPA for the following classes
of highway projects upon execution of the 327 Assignment MOU. In general, this includes
highway, roadway, and bridge projects in Nebraska whose source of federal funding comes from
FHWA or that require FHWA approvals, except for certain grant programs listed below. Also
listed below are those projects for which NDOT does not request FHWA’s NEPA
responsibilities. The assigned projects may include funding from other federal sources; for these
projects NDOT requests to assume only FHWA’s NEPA responsibilities and not the NEPA
responsibilities of other federal agencies. On the effective date of the 327 Assignment MOU,
FHWA will remain liable for its previous decisions (e.g., NEPA and Section 4(f)) and NDOT
will be responsible for its decisions under 327 Assignment. Specifically, FHWA will remain
liable for the following projects and their associated construction packages through the end of the
150-day statute of limitations period (February 2, 2026), as published in the Federal Register on
September 5, 2025 (90 FR 170 at 43022—432025). For these and other projects previously
signed by FHWA, NDOT will approve re-evaluations as needed and assume liability:

e Central City Viaduct RRZ-TMT-14-2(123)
e Minatare US-385 NH-26-1(172)

e US-81 York — Columbus S-81-2(1051)

e Norfolk — Wisner S-275-6(1052)

e North 33" & Cornhusker LCLC-5233(4)

At the time of publication of the application, it was still undetermined whether FHWA will
remain liable for the following projects and their associated construction packages through the
end of the 150-day statute of limitations period. A final determination will be made prior to the
execution of the 327 MOU:

e BNSF, Bridgeport RRZ-TMT-26-1(161)
e Lincoln West Beltway, US-77 S-77-2(1074)
NDOT also has the following pending EIS, CE and EA projects:

1. All Environmental Impact Statement (EIS), projects both on and off the National
Highway System that are funded by FHWA or that require FHWA approvals Currently,
there are no EIS projects pending in Nebraska.

2. All CE projects, both on and off the National Highway System that are funded by FHWA
or that require FHWA approvals. Nebraska and FHWA have an executed MOU under 23
U.S.C § 326 for Categorical Exclusions. The following projects(s) will not be assigned to
NDOT. This list is subject to change until the 327 Assignment MOU is signed: None
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3. All Environmental Assessment (EA) projects, both on and off the National Highway
System that are funded by FHWA or that require FHWA approvals. The following
projects will not be assigned to NDOT. This list is subject to change until the 327
Assignment MOU is signed: Decatur Bridge STP-51-7(109)

NDOT intends to establish appropriate relationships with other operating administration(s)
involved in NDOT projects, including cooperating agency, participating agency, and lead or co-
lead agency relationships under NEPA. In addition, NDOT may use or adopt other federal
agencies’ NEPA analyses consistent with DOT and FHWA regulations, policies, and guidance.

The following projects are specifically excluded from assignment pursuant to 23 C.F.R. §
773.105(c) and the definition of highway project in 23 C.F.R. § 773.103:

1. Any highway project authorized under 23 U.S.C. §§ 202 (Tribal transportation program),
203 (Federal lands transportation program), and 204 (Federal lands access program)
unless such project will be designed and constructed by NDOT.

2. Any highway project that crosses state boundaries.

3. Programs and projects when advanced by direct recipients of Federal-aid Highway
Program funds other than NDOT, including but not limited to:

o Recreational Trails Program (23 U.S.C. § 206)

o Competitive grants or other subsequent similar funding programs

o Direct recipient tribal project

o Transportation Infrastructure Finance and Innovation Act Credit Program
o National Significant Freight and Highway Projects program

NDOT’s program-wide assumption of NEPA responsibilities will provide for the highest degree
of consistency and efficiency in document review and agency coordination. It will also provide
the greatest opportunity for expediting project delivery.

§ 773.109(a)(2): Federal environmental laws other than NEPA for which
NDOT requests responsibility

NDOT requests to assume FHWA'’s responsibilities for environmental review, interagency
consultation, and other regulatory compliance-related actions pertaining to the review or
approval of projects for which NDOT is requesting assumption of responsibilities under NEPA.
NDOT requests to assume these responsibilities under applicable federal environmental laws and
Executive Orders including, but not limited to, federal laws, regulations, and Executive Orders
listed in Appendix B of the application. NDOT requests assumption of these responsibilities
upon execution of the 327 Assignment MOU. These responsibilities are not planned to be phased
in. The FHWA will use its best efforts to ensure that new or revised Federal policy or guidance,
which are final and applicable to FHWA'’s responsibilities under NEPA and other laws that will
be assumed by NDOT under the MOU are communicated to NDOT within 10 business days of
issuance.
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§ 773.109(a)(3)(i): Existing organization and procedures
Existing State Organization

NDOT is the legally authorized transportation department for Nebraska, created and established
pursuant to Neb. Rev. Stat. § 81-701.01 ef seq., with responsibility for planning, designing,
engineering, constructing, improving, operating, and maintaining highways, and bridges. NDOT
is led by a Director, who is appointed by the Governor subject to confirmation by the Nebraska
Legislature. NDOT, pursuant to Neb. Rev. Stat. § 39-1306.03, is empowered to discharge the
duties required by 23 U.S.C. 302 and 23 C.F.R. 1.3.

Reporting directly to the NDOT Director are executive leaders including: Deputy Director —
Operations; Deputy Director — Engineering; Deputy Director — Finance; Deputy Director —
Administration; Director — Nebraska Division of Aeronautics. Legal Services are provided by the
Office of the Nebraska Attorney General and includes five Assistant Attorneys General assigned
to the Transportation Bureau, one of whom focuses on environmental compliance. This
attorney’s duties include performing legal sufficiency reviews on EIS and Individual Section 4(f)
evaluations; providing legal review of the MOU, PAs, and administrative records; and providing
general legal counsel and advice.

NDOT has a centralized organizational structure and is headquartered in Lincoln, Nebraska,
where the Project Development Division coordinates environmental considerations and
approvals for highway improvement projects statewide. NDOT divides the state into eight
Construction and Maintenance districts, as shown in Figure 1. District personnel are generally
responsible for project execution, including the implementation and inspection of measures
necessary to maintain compliance with applicable environmental commitments and permit
conditions. District Highway Project Managers and District Environmental Coordinators
constitute the primary District personnel acting in this role.

NDOT has implemented a balanced project management matrix to enhance project delivery. The
team of technical project managers, commonly referred to as the Super Team, includes
representatives from the Roadway Design Division, Local Assistance Division (LAD) (as
appropriate), District Construction, Program Management, Bridge Division, Communications
Division, Traffic Division, Right-of-Way, and the Environmental Section. The Super Team is
intended to manage the scope, cost, and schedule of projects and how changes to these three
factors affect NDOT’s program. The Super Team works to assess and mitigate risks and provide
enhanced accountability for project delivery. Each NDOT District has a dedicated Super Team to
help expedite project delivery while still maintaining schedule reliability and coordinating
communication. Four Environmental Project Managers (EPMs) are located in the Environmental
Section and are responsible for regular coordination with Environmental Section staff, other
Super Team members, and other NDOT staff as needed to accomplish assigned responsibilities.
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Figure 1. NDOT District Boundaries

"

Eed N,
\ S
m | \'l,.-’_
1
() )
g
g T <
a3 3
8
o By
Scottsbluff Norfolk 3
3 a3y,
= £
L o ‘.
i’_, :
6 Columhu '''''' i\.,
Omaha
Chalco L Wista

H No tl B

i P\«mr \

B — b = P&pl"lnﬂ H H

R (. AT (T Grand | {50 \ 3

: Island ~J§
i £
|
1
1

Keamey:

i o
> ¢ Fal
) ! 1 &
i | Beatrice1138) £
! ‘ ey
| . 5

I
i
)
i
i
I

i \
:\ m N I ——— —

Environmental Section

Within the Project Development Division, NDOT’s Environmental Section staff are responsible
for environmental analysis, documentation, and permitting, and coordinating with NDOT
District staff to implement, inspect, and document environmental commitment compliance.
Fulfilling these responsibilities requires collaborating with other NDOT Divisions and Districts
(for example, Roadway Design, Bridge, Right-of-Way, and Communications). The
Environmental Section currently has approximately 38 full-time positions, many of which are
grouped into the following three Units: Environmental Documents, Technical Resources, and
Roadside Development and Compliance. NDOT staff provide the expertise required to meet the
responsibilities to be assumed under the NEPA Assignment Program. NDOT’s existing
organization and reporting structure has demonstrated sustainability in staffing quality and
quantity and is committed to making adjustments and filling vacancies as they arise through the
normal attrition that any organization faces. The capability of the NDOT Environmental Section
to provide the expertise required to meet the responsibilities of 327 Assignment has been
demonstrated in the successful implementation of 326 Assignment granted in 2018, the Section
106 PA, and the Threatened and Endangered Species PA, through which many of FHWA’s
responsibilities have already been delegated to and assumed by NDOT.

NDOT staff are augmented by the discretionary use of environmental consultants who are
contracted for larger projects and through on-call contracts maintained for routine projects.
Engineering and environmental analysis and documentation on LPA projects are performed by
consultants. NDOT uses a Qualifications Based Selection (QBS) process when awarding non-
construction contracts. Consultant qualifications are reviewed by the NDOT Environmental
Section Manager and/or Unit Supervisors and technical experts prior to qualification. The use
of consultants is on an as-needed basis and allows NDOT to utilize them to supplement NDOT
staff. Consultant work is required to meet NDOT standards, policies, and guidance. NDOT is
responsible for meeting legal requirements under NEPA. NDOT has used consultants to do a
variety of activities including: wetland delineations, stream assessments, draft permit
applications, draft biological assessments, draft NEPA documents and documentation, assist
with public involvement, and conduct surveys. Under 327 Assignment, consultants will be
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used in the same manner. A description of staff positions and their responsibilities follows and
is depicted in Figure 2.

Figure 2. Environmental Section Organizational Chart
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The Environmental Section Manager oversees the staff in the Environmental Section and
reports directly to the Project Development Engineer, who in turn reports to the Deputy Director
of Engineering. The Environmental Section Manager formulates and ensures that policy,
objectives, strategies, and goals as they relate to NDOT and the environment are met. This
position provides leadership and strategic planning for NDOT as it relates to the environment.
Each of the three Unit Supervisors described below report directly to the Environmental Section
Manager, as do four EPMs. The Environmental Section Manager may approve CEs, EAs, EISs,
Section 7 consultation, and any Section 4(f) documents. They may also be asked to review EAs,
EISs, and Individual Section 4(f) Evaluation.

Environmental Documents Unit (EDU)

Led by the EDU Supervisor, EDU is responsible for preparing, reviewing, and approving NEPA
documentation, including the documentation of multiple environmental resources, and
coordination with internal and external project stakeholders. The EDU Supervisor is the primary
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person responsible for reviewing EAs and EISs. They may approve CEs and any Section 4(f)
document except for an Individual Section 4(f) Evaluation.

NEPA Team Lead — Reviews CE, EA, and EIS documentation. Reviews and approves CE
documentation and Section 4(f) de minimis, exception, and programmatic documentation.
This position also trains NEPA Specialists and implements corrective actions for issues
identified during quality assurance reviews.

NEPA Specialists — Prepare and review NEPA documentation for state projects and review
NEPA documentation for consultant-led LPA projects. These staff are also responsible for
preparing and reviewing Section 4(f) documents.

NEPA Assignment Manager — Prepares and updates guidance documents and forms used by
the EDU and coordinates Quality Assurance reviews of assigned NEPA documents. This
position also updates the Federal Permitting Dashboard, as needed.

NEDS Administrator — Oversees the development and maintenance of the Nebraska
Environmental Documentation System (NEDS), a software application used to compile and
format resource reviews and commitments for NEPA documentation.

Administrative Assistant — Compiles environmental commitments and permits into Green
Sheets, which they then distribute for approvals, save to the project file, and transmit to the
Construction Division for inclusion on the project contract.

Technical Resources Unit (TRU)

Led by the TRU Supervisor, TRU is responsible for achieving and documenting compliance with
a variety of environmental laws, including Section 106 of the National Historic Preservation Act
of 1966 (NHPA) (cultural resources), Section 7 of the Endangered Species Act of 1973
(federally listed threatened and endangered species), and the Nebraska Nongame and
Endangered Species Conservation Act (state-listed threatened and endangered species).

Ecologists — Perform wetland delineations and review delineations completed by consultants.
Ecologists work with roadway designers to minimize wetland impacts and work with the
U.S. Army Corps of Engineers (COE) Liaison to develop mitigation strategies and 404 and
401 permit authorization. They also coordinate floodplain development permit authorization
from local floodplain administrators. Ecologists also perform surveys, collect data,
coordinate with agencies, evaluate resources and project impacts, write evaluations, and
follow processes to ensure compliance with the Section 7 PA and other state and federal laws
regarding threatened and endangered species. Ecologists also coordinate with the U.S. Fish
and Wildlife Service (FWS) Liaison to develop mitigation strategies for non-matrix species
not included in the Section 7 PA. They also prepare, review, and approve Section 7
Biological Assessments, and consult on and review pertinent sections of EAs and EISs.

Section 106 Team Lead and Section 106 Specialists (Cultural Resources Team) — Interact
with the Nebraska Highway Archeology Program (HAP), which is a cooperative effort
between NDOT and the Nebraska State Historical Society that evaluates bridges, standing
structures, and archeological sites potentially impacted by transportation projects. Section
106 Specialists complete National Register of Historic Places (NRHP) identification and
evaluation as well as effects determinations and identify mitigation, if needed. The cultural
resources team, in conjunction with HAP, also perform coordination and consultation with
tribes and Certified Local Governments. The Section 106 Team Lead also administers and
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fulfills requirements of the Section 106 PA. The Team Lead and Specialists prepare, review
and approve tribal and agency consultation and review pertinent sections of EAs and EISs.

Roadside Development and Compliance Unit (RDCU)

Led by the RDCU Manager, RDCU is responsible for vegetation establishment, water quality
considerations and environmental compliance as it applies to construction projects and NDOT’s
maintenance operations. This includes managing the National Pollutant Discharge Elimination
System (NPDES) permits, including the Department’s Municipal Separate Storm Sewer System
(MS4) permits, noise air and hazardous materials reviews for NEPA and the programmatic
efforts related to environmental commitment and compliance tracking.

As a component of these core responsibilities, RDCU oversees the preparation of erosion and
sediment control plans, prepares project specific Stormwater Pollution Prevention Plans,
manages the applicable best management practices and provides training to NDOT’s staff and
stakeholders on topics associated with these programs. RDCU also oversees and maintains
NDOT’s environmental commitment tracking and compliance procedures and software known as
SWPPPTrack.

Other responsibilities of RDCU include identifying and addressing regulated and hazardous
material concerns, conducting noise and air quality studies, and the development of seed
mixtures and landscape plans. Vegetation management procedures which include chemical
management applications are also managed by RDCU.

Stormwater/MS4 Program Staff — Coordinate the requirements of NDOT’s MS4 program,
manage the SWPPPTrack system and assist system users and inspect projects as required by
NDOT’s Construction Stormwater Plan. Regularly inspect projects to ensure that required
monitoring, mitigation, and best management practices are appropriately applied during
construction.

Erosion Control Designers — Evaluate construction plans throughout the design process to
identify necessary seed mixtures and best management practices to reduce erosion and re-
vegetate the site. Identify projects for which a Stormwater Pollution Prevention Plan is
required and prepare the document for inclusion in the contract.

NPDES Permit Specialist — Identify projects for which NPDES permits are required and
applies for the permits for state projects. On LAD projects, the NPDES Permit Specialist
assist the local entity by preparing the Notice of Intent (NOI) for their signature. Consultants
apply for NPDES permits and prepare Stormwater Pollution Prevention Plans for
Metropolitan Area Planning Agency projects.

Noise, Air Quality, and Hazardous Materials Specialists — Analyze the potential for
hazardous materials to be encountered on a project by reviewing records related to
Comprehensive Environmental Response Compensation and Liability Act, Superfund
Amendments and Reauthorization Act, and Resource Conservation and Recovery Act. These
staff also review noise studies modeled and written by consultants.

Operations Environmental Program Staff — Coordinates with NDOT Operations and District
Maintenance staff on issues related to highway spills, Facility Runoff Control Plans, Spill
Prevention, Control, and Countermeasure compliance and hazardous waste removal.
Provides training to staff on issues related to facility good-housekeeping practices.
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Contractor Use Site Program Staff — Coordinates the environmental review of contractor use
sites with various resource agencies. This individual communicates regularly with
contractors and agency staff. Contractor use sites may be inspected to ensure environmental
conditions are as documented within the application for use.

Environmental Project Managers (EPMs)

Four project managers coordinate activities between the Environmental Section, other Divisions,
and the Districts through participation in the respective District Super Team meetings. The EPMs
report directly to the Environmental Section Manager. EPMs may review CEs, EAs, EISs and
approve certain CEs. They may also review Section 4(f) de minimis, exception, and
programmatic documents and approve exception documents.

Agency Liaisons

Positions with FWS, COE, and Nebraska State Historical Society. These positions are funded by
NDOT, but their functional managers are outside of NDOT. Their roles are to expedite NDOT
coordination within their respective agencies.

Approach to Environmental Document Preparation

NDOT integrates environmental considerations into its activities to achieve compliance with
applicable laws, regulations, and standards. NDOT supports economic opportunity and quality of
life by responsibly providing our customers the safest and most reliable transportation system
possible. The delivery of safe, efficient transportation projects is accomplished through sound
decisions based on the balanced consideration of transportation needs and the social, economic,
and environmental impacts of proposed transportation improvements. NDOT complies with
NEPA and other federal environmental requirements on its projects requiring federal funding or
approval. Nebraska has no state environmental review procedures (as defined under state statute
to be a state-level “NEPA Equivalent”). NDOT Federal aid projects follow the NEPA process.

NDOT Environmental Section maintains an Environmental Procedures Manual (EP Manual) and
associated forms and guidance that aid the process, preparation, and approval of NEPA
documentation and documents, including EAs and EISs. The EP Manual and associated forms
and guidance provide information and direction to develop projects that are in compliance with
applicable federal and state laws. NDOT guidance follows well-established NEPA guidance and
procedures as outlined in federal law and FHWA guidance for the preparation of such documents
located in the FHWA Environmental Toolkit. FHWA guidance for the preparation and
processing of EISs is included in Technical Advisory T6640.8A — Guidance for Preparing and
Processing of Environmental and Section 4(f) Documents, and DOT Order 5610.1D — DOT’s
Procedures for Considering Environmental Impacts.

Class of Action Determinations

NDOT NEPA Specialists review project descriptions and locations and recommend a Probable
Class of Action. Currently under 326 Assignment, if the NEPA Specialist initially determines
that a project may not be assignable, the EDU Supervisor reviews the project description and
setting and determines a probable class of action. If the EDU Supervisor determines the project is
not assignable, the project is forwarded to FHWA for concurrence. This process is the same for
state and LPA projects. NDOT will continue this process for planning and contracting purposes.
Upon approval of the 327 MOU, unlisted CEs, EAs and EISs will be assignable and therefore not
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forwarded to FHWA (except for projects that are not assigned under the 327 MOU, like those
that cross state lines).

The probable class of action is a preliminary determination and does not start the NEPA clock.
For EAs, the NDOT EDU Supervisor will confirm the Class of Action and the NEPA
Assignment Manager will add the class of action to the Permitting Dashboard to start the NEPA
clock. The date the class of action is added to the Permitting Dashboard is the start date of the
project, unless an NOI is published for the EA, in which case the start date will be the NOI
publication date. The end date of the project will be the date NDOT signs the EA prior to
public/agency review. Resulting comments and edits will be incorporated into Errata and the
Finding Of No Significant Impact (FONSI). For EAs considered major projects, the start date
will be the date the class of action was added to the Permitting Dashboard, unless an NOI is
published for the EA, in which case the start date will be the NOI publication date. The end date
for an EA that is a major project will be the date the FONSI is signed. For EISs, the start date
will be the NOI publication date and the end date will be the signature date of the Record of
Decision (ROD) or combined EIS/ROD (23 C.F.R. 771.138(a)).

In general, EAs and EISs, including required Federal Register notices, are prepared by a
qualified consultant and are reviewed by the EDU Supervisor and the Environmental Project
Manager at key milestones for approval. The Environmental Section Manager or the Project
Development Engineer signs NEPA documents, including EA, EIS, FONSI, and ROD. Legal
sufficiency review will occur before signature of the EIS and again before signature of the ROD.
NDOT will be fully responsible for EA and EIS class of action determinations and review and
approval of documents for the EA and EIS process under NEPA Assignment, with the
Environmental Section Manager or the Project Development Engineer providing approval.
Under NEPA Assignment, NDOT’s NEPA Assignment Manager will provide the project
information (within 90 days of the Notice of Intent) for EISs via the Permitting Dashboard
website. NDOT’s NEPA Assignment Manager will be responsible for responding to requests
from the Office of the Secretary of Transportation.

The majority (99%) of NDOT administered projects are completed as CEs. Each project is
assigned an Environmental Project Manager and a NEPA Specialist who have overall
responsibility for successfully directing and delivering the CE. In coordination with technical
specialists, the NEPA Specialist determines the specific CE level to be applied. The
determination depends on the type of project, project scope, and potential impacts. NDOT
technical staff and qualified consultants are assigned to evaluate the project’s environmental
conditions and impacts and then prepare technical documents, the NEPA document, permits and
other documentation.

The EDU Supervisor and Environmental Section Manager will evaluate the need to change the
probable class of action based on environmental impacts identified during the process, or if an
unusual circumstance is present, and discuss the decision with the Project Development
Engineer. This discussion will include justification for the change in class of action or
justification for pursuing a mitigated FONSI. Documentation will be saved in the project file.
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NDOT Project Development Milestones

Project tasks are assigned by NDOT Project Management/Project Scoping staff (outside of the
Environmental Section) in the NDOT Project Management software (Clarity). The following is a
general list of key project milestones and activities that apply to most projects.

1.

Approval of Project Initiation Request — (Form NDOT-73 for state projects; NDOT-530 for
LPA projects)

A signed project initiation request includes the project location, scope, and budget. The
NDOT-73/NDOT-530 is reviewed by the NEPA Specialist (and others as necessary) to
determine the NEPA probable class of action. The project team is notified that the project
has been approved so the team can begin collecting preliminary data. Baseline data
collection includes desktop screening. Planning and Environmental Linkages (PEL) studies
may be complete prior to a signed project initiation request.

Initial Team Meeting — Project Coordination Meeting (PCM) 20 for state projects; PCM 0
for LPA projects

The initial team meeting is with project team members to share and discuss information
gathered by the project team to help identify project constraints. The EPM leads the team
through a series of questions designed to identify key issues for consideration in
development of the project. The information gathered may identify locations that require
additional study, coordination, design approaches, or increased right-of-way or
construction costs. Specific environmental resources may include historic properties,
wetlands, streams, threatened and endangered species, Section 4(f) properties, and
hazardous materials.

For EA and EIS projects, Roadway Design, LAD (if appropriate), consultants (if
appropriate), LPA sponsors (if appropriate), and the EDU Supervisor will work together to
develop a purpose and need statement based on the asset needs, technical studies, and
issues that have been identified at this point in the project.

The environmental baseline data and other project details provided by the project team
define the scope which serves as a management tool to guide environmental activities
during project development, including public involvement and resource agency
coordination activities. It also helps scale the environmental effort to the context and
intensity of a project’s anticipated impacts. This environmental baseline data and project
team data become the basis to meet 23 C.F.R. 771.123(b) for an EIS.

FHWA does not attend these meetings. FHWA currently provides feedback on the draft
purpose and need for EA and EIS projects. This feedback will not occur under 327
Assignment and will be the full responsibility of NDOT.

Early Agency Coordination

For projects that require a 404 Individual Permit, early coordination with federal and state
agencies will occur.

Project Plan-in-Hand (PIH) Meeting and PCM 35

These meetings occur when the project design is approximately 30 to 35% complete. The
PIH meeting occurs on-site so that team members who anticipate potential impacts can
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10.

walk the project alignment to review the environmental setting firsthand. The purpose of
the meeting is to identify potential plan changes to reduce environmental impacts and/or
design costs and issues. After the PIH, an in-office PCM 35 meeting is held to summarize
the plan changes implemented due to the PIH meeting. For CE projects, only one
alternative is analyzed. EA projects will at a minimum analyze one build and the no-build
alternative. EIS projects will analyze a reasonable range of alternatives. At the PCM 35
meeting, Public Involvement staff will identify their recommended public outreach
approach and public outreach will begin (if none was done as part of a PEL study).

Confirm Class of Action for EAs or Publish Notice of Intent for EISs

This milestone starts the NEPA clock by settling on a class of action now that potential
impacts of the alternative(s) are known. Resource specialists assess project impacts in
detail and determine what commitments and mitigation will be required. Drafting Section
4(f) documentation, permit applications, special provisions, and the biological assessment
begin at this stage.

Public Outreach

Public outreach is performed if the public involvement team determines that it is necessary
according to the Public Involvement Procedures guidance document. The project details are
presented to the public by the design and environmental team members. The presentation
may be by mailer, virtual meeting, or in-person meeting, depending on scope, issues, and
impacts. In most situations requiring public outreach a comment period is used to solicit
feedback from the public. Comments are grouped according to topic and response letters
are sent in reply. Comments may be incorporated into the plans as determined by the
project team. FHWA currently reviews NDOT’s responses to comments for EAs and EISs,
but this will not occur under 327 Assignment.

NEPA Document Approval

The NEPA document is approved by the appropriate person as identified by NDOT
guidance.

Final Team Meeting — PCM 90 for LPA Projects; PCM 70 for State Projects

A Final Project Coordination Meeting is held to ensure that the Plan, Specification, and
Estimate (PS&E) plans and NEPA document incorporate the same scope, and the plans
include the expected components and special provisions.

Plan, Specification, and Estimate

The Green Sheet itemizing environmental commitments are provided to the Construction
Division for incorporating commitments and special provisions into the plans, letting
package, and eventual construction contract.

Construction Begin and End

RDCU staft identify best management practices and inspect project sites to ensure that
Contractor environmental commitments are implemented effectively. In addition to the
Environmental Section staff at NDOT central office, each NDOT District has an
Environmental Coordinator to monitor construction and ensure commitments are
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completed. A software application called SWPPPTrack is used to list commitments and
record inspection and compliance information.

NDOT Environmental Section Records

NDOT uses an electronic filing system called OnBase to store files related to projects.
Environmental documentation including NEPA documents, surveys, reports, coordination, PCM
minutes, and public involvement materials are placed in the project file within OnBase. FHWA
Nebraska Division office has access to this electronic filing system.

CEs account for approximately 99% of NDOT’s NEPA actions. NDOT NEPA Specialists and
consultants compiling CEs use a software application to compile CEs. In 2024, NEPA
Specialists and Hazardous Materials staff began using an updated version of the application. In
2025 the application will be expanded with the goal to reduce staff time, improve consistency of
CEs, and eventually integrate with the Federal Permitting Dashboard, as needed.

The NEPA document cannot be approved if the project’s next phase (ROW, Construction) has
not been identified in the Statewide Transportation Improvement Program (STIP). In Nebraska,
state projects do not use federal funds for the acquisition of right-of-way, and the subsequent
phase is always construction and the entire project budget must be included in the STIP. LPA
projects may use federal funds for the acquisition of right-of-way, and for those projects the next
phase is ROW. NEPA Specialists and the NDOT Metropolitan Planning Organization Liaison
are responsible for ensuring a project is listed in the STIP prior to CE approval. For the purposes
of this application, projects listed within metropolitan planning transportation improvement plans
are considered included in the STIP by reference.

In 2015, the Fixing America’s Surface Transportation Act was enacted and created a set of
procedures to improve the Federal environmental review and authorization process for “covered”
infrastructure projects (42 U.S.C 4370m). This led to the creation of the Federal Permitting
Improvement Steering Council and the online Permitting Dashboard. Under NEPA Assignment,
NDOT’s NEPA Assignment Manager will provide information for projects subject to 42 U.S.C
4370m to the Permitting Dashboard website prior to the issuance of the Notice of Intent.

Process for Local Public Agency Projects

NDOT also provides NEPA review for LPA projects that receive federal transportation funding,
although consultants perform the environmental analyses, determine impacts, and write the
NEPA document. Consultation with agencies and tribes under Section 7 and Section 106 is
conducted by NDOT specialists and not delegated to the local project sponsor. When an LPA
programs a project with federal funding, the LPA submits a Local Public Agency Project
Programming Request (Form NDOT-530) to the NDOT Local Assistance Division. The project
request is processed by LAD and then provided to NDOT’s Program Management Division for
final verification of funding and programming of the project. The NDOT-530 contains the initial
purpose and need, project description, funding type, cost estimate, and high-level design and
impact details for the project. Once the project is approved for programming, the project
development process begins.

The LPA can solicit consultant services after approval of the Probable Class of Action (Form
NDOT-53). Additionally, project location studies may be necessary to support the development
of NEPA documentation (that is, the CE, EA, or EIS). An LPA project must be administered by
a Responsible Charge (RC). For projects within the jurisdiction of the Omaha-Council Bluffs
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Metropolitan Area Planning Agency, the Lincoln Metropolitan Planning Organization, the
Siouxland Interstate Metropolitan Planning Council, or the Grand Island Area Metropolitan
Planning Organization, the RC is a certified representative of the LPA who manages the project.
For projects outside of these jurisdictions, NDOT manages the federal-aid project as the RC on
behalf of the LPA. Regardless of which group is managing the project, NDOT’s subject-matter
experts from various Divisions play an active role in verifying eligibility and ensuring that the
project complies with federal aid requirements following the guidance in the LPA Guidelines
Manual for Federal-Aid Projects. NEPA documentation is included in OnBase for the project
file.

Public Involvement Procedures

A major goal of NEPA is that state and federal transportation agencies develop a process that
provides the opportunity for stakeholders and the public to actively participate in transportation
decisions. Before a project is approved for federal funding and construction, NDOT is required
to consider and assess the social, natural, cultural, and economic impacts a project may have on a
community (23 C.F.R. 771.111(h)(2)). The overall goal is to gain meaningful input from
stakeholders, the public, and interested parties. NDOT’s Public Involvement Procedures
(Chapter 9 of the Environmental Procedures Manual) is used to guide projects through the public
process.

Documentation of public involvement activities is critical to measure success and demonstrate
federal and state compliance for public involvement. Appropriate and complete documentation
of public involvement activities, especially public feedback, involves not only NDOT
Environmental Section staff, but the entire project team. Public involvement documentation
provides a history and record of commitments made as a result of the outreach activities
throughout each stage of the transportation decision-making process. Members of the public
should also have access to such documentation to confirm their input was heard or otherwise
received and considered. Proper documentation includes compiling materials related to the
public involvement activity, summarizing and analyzing comments, and describing how the
comments are being addressed.

NDOT will develop a project-specific Public Involvement Plan (PIP) for EA and EIS projects to
ensure compliance with NEPA and other federal environmental laws and regulations. Public
involvement requirements for EAs and EISs are described within NDOT’s Public Involvement
Procedures guidance.

The purpose of the project-specific PIP is to develop, implement, and document methods used to
reach members of the public who may be affected by or who are interested in a proposed project.
A project-specific PIP is typically used as a “roadmap” to guide public involvement at each stage
of the transportation decision-making process. It will generally include project development,
design, and construction. The ultimate goal is to incorporate as many members of the public into
the decision-making process as possible, adjust to the community’s needs, and solicit input. The
project-specific PIP should also demonstrate how adjustments or accommodations were made to
involve the public at each stage of the transportation decision-making process.

NDOT also follows the requirements of 23 U.S.C 139 for efficient environmental review. These
requirements emphasize collaboration between federal, state, local, and tribal government
entities and the public when preparing NEPA documents for a “major project”, typically an EIS.
Title 23 U.S.C 139 requires lead agencies to provide, as early as practicable in the environmental
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review process, an opportunity for the public and participating agencies to provide input in the
development of the purpose and need and the range of alternatives to be considered. It states that
the Lead Federal Agency will also collaborate with the cooperating and participating agencies
during the study process on study methodologies to be used, and the level of detail required for
the analysis of project alternatives. Following the requirement of 23 U.S. C 139(g), the
Coordination Plan identified the lead agencies for the project (federal, state, local) along with the
cooperating and participating agencies and describes expectations for each of the roles. The plan
also describes the agency coordination that will take place and includes guidance for inter-
agency coordination and ways to encourage opportunities for agency and public participation
during scoping, development of purpose and need and alternatives, and public review of the
environmental document.

NDOT will have a court reporter or other means of reliable recording of comments at public
hearings. The court reporter will provide the transcript to NDOT for the administrative record.
NDOT Public Involvement staff will ensure the transcript is saved to the project file in OnBase
and that the project team reviews the submitted public and agency comments from meetings and
hearings and evaluates the comments received. Modifications to the alternatives or design
concepts may occur based on the comments received.

The FHWA Nebraska Division is currently the Lead Federal agency for EAs and EISs. Under
327 Assignment, NDOT will assume responsibility for conducting effective public involvement,
in accordance with the approved project-specific PIP.

Quality Assurance (QA) and Quality Control (QC)

NDOT is committed to quality environmental review and documentation in compliance with
NEPA and other applicable laws, regulations, and executive orders. NDOT utilizes a flexible
approach and emphasizes internal communication and collaboration among its various Divisions
and Environmental Section staff to produce a quality process and documentation that supports
balanced decisions.

NDOT’s QA/QC Guidance is located on the NDOT Environmental Guidance Library webpage.
QC is used to verify the quality of the project process and documentation. QC is the daily effort
of identifying and correcting deficiencies and errors. This effort occurs at the project level. An
example of NDOT’s QC is the review of every CE document by at least one NEPA Specialist
who was not directly involved in preparing the CE. QC for an EA includes review by each of the
technical resource experts, in addition to NEPA Specialists and the EDU Supervisor. Technical
documents such as biological assessments, hazardous materials reviews, and Section 106 reports
are prepared by a consultant or NDOT Professional Qualified Staff (PQS) and reviewed by a
different NDOT PQS prior to approval.

QA and QC are part of the Environmental Section’s process that occurs at a program level and at
multiple points during a project. QA is utilized to proactively focus on the prevention of issues
and manage the quality of the process. QA involves assessing a project after tasks are completed
to identify issues that need to be addressed. An NDOT example of NEPA QA is the quarterly
review of a sample of the CEs and Section 4(f) use/exemption documentation approved under
326 Assignment. For identified processes, activities, or documentation that is identified as
deficient, a follow-up meeting is held with the EDU Supervisor, NEPA Team Lead, NEPA
Specialists, and EPMs. A brief report describing the number and type of projects reviewed, the
issues identified, and the corrective actions taken is provided to the Nebraska FHWA Division
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office. Current practices will be the foundation upon which expanded QA/QC roles, guidance,
policies, and practices will be developed to fully address NEPA responsibilities assumed in 327
Assignment.

Legal Review

A legal sufficiency review will be completed by the Assistant Attorney General assigned to
NDOT by the Nebraska Attorney General’s Office (AGO) for EAs and FONSIs relying on a
Statute of Limitations (SOL) Notice prepared per 23 U.S.C. 139(1), EISs and RODs, and Section
4(f) Individual Evaluations. A legal review may be requested for other issues, associated
documents, or legal guidance. The primary goal of this review is to assess the document or issue
for compliance with legal requirements. A memo documenting completion of legal sufficiency
review will be saved to the project file.

Environmental Commitments

Environmental commitments include project-specific mitigation measures to be included with
the NEPA determination, as well as identifying associated environmental permits. Project-
specific mitigation measures are included in NEPA documents and associated permitting
documents such as a Section 404 permit, if required. Depending upon the nature of the
commitment, environmental commitments may be implemented during final design or during
construction. Environmental commitments are bound to the project using Green Sheets from
environmental approval through final design as part of the environmental certification, project
letting and construction as part of the contract documents. NDOT monitors environmental
commitment compliance for both state and LPA projects by utilizing a software application
called SWPPPTrack. Staff involved in compliance include those from NDOT’s Environmental
Section along with staff from each District.

Tools and Guidance

To implement NEPA requirements effectively, NDOT has developed a broad array of policy and
guidance materials and utilizes FHWA formal guidance documents that guide environmental
document development and provide specific requirements for individual technical subject areas.

These tools and guidance ensure that environmental documents and technical reports meet
quality standards and are consistent with federal and state requirements. Together with other
federal agencies, NDOT has also participated in the development of, and is a signatory to, a
number of PAs and MOUSs that streamline the environmental review and project delivery
processes. NDOT’s policy and guidance resources address the environmental requirements
associated with planning and delivering highway projects. The policies and guidance are a
compilation of environmental procedures and processes related to environmental, cultural, and
social resources. These online reference materials are intended for use by project sponsors and
environmental practitioners who conduct environmental work on behalf of NDOT, as well as by
NDOT environmental staff. Polices and guidance are dynamic documents that are updated as the
need arises in response to changing environmental requirements, standards, and policies.

Guidance documents, policies, procedures, and other related items are available on the NDOT
Environmental Guidance Library website. The site contains standard operating procedures,
methodologies, documentation standards, review standards, and guidance covering technical
aspects of each resource category, which can be accessed by hyperlinks on the main website page
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to areas such as: cultural resources, hazardous materials, noise analysis, threatened and
endangered species, and water resources.

Additional Guidance

In addition to NDOT’s guidance, NDOT and its consultants use the wealth of FHWA NEPA
guidance in developing environmental documents and studies. FHWA online guidance, websites,
and tools covering a comprehensive listing of environmental topics such as historic preservation,
water quality, wetlands, wildlife, Section 4(f), and noise.

The FHWA Environmental Review Toolkit Topics covers many topics in depth with direction
and methodologies for performance of studies and assessments ranging from community impact
assessments to air analyses. The Environmental Review Toolkit includes comprehensive
guidance on a wide variety of topics such as historic preservation, water, wetlands, and wildlife
and Section 4(f).

The American Association of State Highway and Transportation Officials maintains a series of
practitioner’s handbooks for a wide range of environmental topics that assist with environmental
project development and NEPA documentation.

PAs and Agency Consultation

Together with other federal agencies, NDOT has participated in the development of, and is a
signatory to, a number of PAs and MOUSs that streamline the environmental review and project
delivery process. MOUs and PAs spell out the terms of a formal, legally binding agreement
between NDOT and other state or federal agencies. An MOU or PA may establish a process for
consultation, review, and/or compliance with one or more state or federal laws. Two noteworthy
PAs to which NDOT is the signatory are Section 7 and Section 106 PAs, that provide alternative
practices and resolution of adverse effects. These also serve as an expression of collaborative
intent between agencies. NDOT has several MOUs and PAs, as described below:

23 U.S.C § 326 MOU

NDOT has been assigned FHWA’s responsibilities pursuant to the State Assumption of
Responsibility for Categorical Exclusions Program, otherwise known as the CE Assignment
Program. The environmental review, consultation, and other actions are carried out by NDOT
pursuant to 23 U.S.C. § 326 and a MOU executed by FHWA and NDOT on September 5, 2018.
The MOU defines the types of CEs, outlines the specific requirements NDOT must follow in
documenting CEs, and defines listed CEs as approved by NDOT and unlisted CEs as requiring
FHWA approval. NDOT has environmental review responsibility for actions that qualify for a CE
listed under 23 C.F.R. § 771.117(¢c) or (d). The MOU has been renewed twice, most recently on
September 12, 2024. This MOU will remain in effect as a separate agreement from the 327
MOU.

Section 106 PA

This PA, updated in December 23, 2022, sets forth the process by which FHWA, NDOT,
Nebraska State Historical Society, and Advisory Council on Historic Preservation (ACHP) meet
their respective responsibilities for undertakings pursuant to Section 106. The Agreement
exempts some federal nexus projects from further 106 analysis based on scope of work. The
agreement also defines the required process for non-exempt projects.
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Section 7 PA

Updated on March 20, 2023 this PA signed by FHWA, NDOT, Nebraska Game and Parks
Commission, and FWS provides a streamlined approach to regulatory compliance for fish,
wildlife, and plant resources in Nebraska by implementing a standardized analysis,
documentation, and concurrence procedure for use by the participating agencies for construction
and improving transportation facilities with a nexus to FHWA.

Air Quality Analysis for Environmental Documents MOU

Approved on April 20, 2018, this MOU signed by NDOT and the Nebraska Department of
Water, Energy, and Environment (NDWEE) stipulates that NDWEE will provide written
notification to NDOT if a determination is made that an area of Nebraska is in non-attainment of
the National Ambient Air Quality Standards and that NDWEE will initiate an annual meeting to
discuss issues of common interest.

Section 401 Impaired Waters MOU

Approved on September 3, 2019, this MOU signed by NDOT and NDWEE streamlines
notification and permitting under Section 401 when emergency situations significantly disrupt
travel. The parties also agreed that NDOT will not be required to submit Nationwide Permit 3
documentation to NDWEE and that shifting roadside ditches located primarily within NDOT
right-of-way is self-mitigating.

Municipal Separate Storm Sewer System (MS4) MOU

Approved on May 31, 2018, this MOU signed by NDOT and NDWEE clarifies that NDOT is not
required to communicate, track, or carry out MS4 permit compliance or highway maintenance
responsibilities delegated by Nebraska law to other jurisdictions (such as a municipality or
county).

Liaison Position Agreements

FWS — NDOT has two NDOT-funded liaison positions at FWS. The Cooperative Agreement
effectively establishes a predictable streamlined process and allows FWS staff to focus on
NDOT projects. This Cooperative Agreement sets forth the responsibilities of FWS, NDOT, and
FHWA relative to priority review of Nebraska state transportation projects constructed by or
under the authorization of NDOT, to achieve timely design and implementation of adequate,
safe, and economical transportation infrastructure improvements while ensuring compliance with
laws for the protection of fish and wildlife resources for which FWS is responsible under federal
statute and regulation.

COE — NDOT has one NDOT-funded liaison position at the COE Nebraska Division Office.
This Memorandum of Agreement sets forth the responsibilities of the COE, NDOT, and FHWA
relative to the expedited review of permit applications for NDOT and local federal-aid
transportation projects located in Nebraska. The purpose of the agreement is to achieve timely
decision-making for transportation improvements within the State while also assuring
transportation project design and implementation is sensitive to the protection of federal aquatic
resources, in accordance with the federal status COE administers. The parties work proactively
to enhance each agency’s ability to realize its mission through open communication and
teamwork.
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HAP — NDOT funds HAP under a longstanding Cooperative Agreement. The Cooperative
Agreement enables ready access to a team of subject matter experts and ensures swift
mobilization when necessary. Housed at the Nebraska State Historical Society, HAP completes
archeological and architectural field investigations, including archeological site testing and
excavation and writes accompanying cultural resource management reports in support of NDOT
project development.

§ 773.109(a)(3)(ii): Changes to be made for assumption of responsibilities

This section describes how NDOT will continue to use established and successful practices, as
well as modify its environmental compliance program to implement its new responsibilities
under 327 Assignment. This section also describes theprocedures that NDOT will implement to
support the development of compliant NEPA documents that meet quality standards and of NEPA
decisions that are sound, supportable, and made independently. As needs are identified,
additional procedures will be developed to improve the NEPA Assignment Program.

NDOT initially began working toward full NEPA Assignment (326 and 327) and received a
NEPA Assignment Readiness Review in 2017. Elements of the review pertaining to 326
Assignment were prioritized, and the 326 Assignment MOU was signed in 2018. Since that time
NDOT has cooperated with FHWA Nebraska Division to continuously improve its 326
Assignment Program and prepare for 327 Assignment responsibilities.

Organization and Procedures under the NEPA Assignment Program

NDOT has worked to ensure its PAs, Memorandum of Agreements (MOAs), and guidance are
reviewed regularly for continuous improvement opportunities that support appropriate
environmental analysis and decision-making under NEPA and associated laws and regulations.
NDOT intends to update guidance and procedure documents as needed to recognize NDOT as
the lead federal agency under 23 U.S.C. 327(m) for federal aid projects. NDOT understands that
the designation of the official lead federal agency for federal aid projects is not effective until the
327 Assignment MOU is executed.

In addition to those described in this application, changes are expected to occur as staff gain
experience using the updated procedures and identify the need for clarification, adjustment, or
additional procedures. The Environmental Section self-assessments and FHWA audit reports will
provide further opportunities for standards and procedural improvements. Procedural change will
also result with NDOT self-assessments or FHWA audits identifying the need for additional
change. As soon as NDOT is notified and instructed by FHWA regarding new or changed
FHWA program policy and guidance or NDOT identifies needs for policy or guidance changes
(via internal quality review or FHWA NEPA audits), NDOT will assess and implement required
changes to guidance and process. Training will be provided, as needed, to impacted staff and
divisions of NDOT.

The major change that will occur under 327 Assignment is NDOT’s assumption of FHWA’s role
as the lead federal agency for making environmental project decisions for the State for all classes
of action. The NEPA Assignment Program will allow NDOT to expand its tradition of substantial
environmental compliance by assuming federal responsibility and liability for independent
NEPA decision-making on federal projects. The NEPA Assignment Program will also allow
NDOT to deepenits strong, proactive working relationships with its federal and state resource
agency partners and to continue its commitment to work collaboratively with these resource
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agency partners todevelop and implement innovative environmental mitigation. NDOT’s staff
capabilities and mature environmental compliance program will support the success of the NEPA
Assignment Program.

NDOT’s standards and procedures, combined with its expert staff and consultant resources, will
provide appropriate tools and expertise in areas that NDOT has requested assignment of FHWA’s
environmental responsibilities. The NEPA Assignment Program will rely on the professional
experience, knowledge, and judgment of NDOT’s environmental staff in determining the scope
and appropriate environmental analyses for each specific project, supported by established
standards for preparation of environmental documents and technical studies, and a strong
QA/QC program.

NDOT will continue its adherence to FHWA’s public outreach requirements as defined in 23
C.F.R. § 771.111 and the NDOT PIP, as well as the EIS public and agency collaboration
requirements in 23 U.S.C. §139(g).

NDOT will use its procedures, policies, and guidance in undertaking its NEPA Assignment
Program responsibilities with the expectation that statewide use of those procedures, internal self-
assessment, and FHWA audit will identify opportunities to improve those standards and
procedures, or staff implementation of those standards and procedures. Problems that are
identified will be accompanied by development of corrective actions and adoption of
recommendations for continuous improvement of NDOT’s environmental program.

Expanded Quality Assurance/Quality Control Procedures

NDOT believes that its approach to quality as described in this application and NDOT’s QA/QC
Guidance document is sound, and that its emphasis on staft’s professional judgment, internal
collaboration among its NEPA staff and environmental technical subject matter experts, and
appropriate use of consultant expertise results in quality environmental documents. NDOT will
continue to expand its reliance on strong quality assurance and quality control under the NEPA
Assignment Program that will further support the development of NEPA-compliant
environmental documents and decisions based on quality.

QA and QC guidance will be modified for 327 Assignment to reflect the changes resulting from
transferring additional environmental review responsibility from FHWA to NDOT. NDOT will
integrate NEPA Assignment Program requirements to meet performance measures set forth in
NDOT’s QA/QC and Performance Measures Guidance. NDOT will update this guidance to
describe the new activities needed to support self-assessments and FHWA audits.

QA/QC will occur at several steps during the development of NEPA Assignment Program
environmental documents. QA begins when the project environmental team collaborates in the
development of the project scope. The scope identifies expectations for the project class of
action, environmental analysis, and technical studies. Technical studies are then prepared
following established standards. The first element of QC takes place when technical studies
undergo QC by a NDOT technical expert prior to their approval. The environmental document
itself may briefly summarize studies and focus on the information necessary to support an
informed decision.

The primary difference between the current QC process and the process to be used under 327
Assignment is that an NDOT QC Review replaces the FHWA reviews for non-listed CEs, EAs,
and EISs. Comment resolution, or verification that no comment resolution is needed, will be a
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required step. The Environmental Section Manager and/or the EDU Supervisor will review the
environmental document along with requested legal advice and will verify that the QC review
was performed before recommending that the document is ready for signature. The QC reviews
verify that the environmental document is NEPA compliant, consistent with the supporting
technical studies, and consistent with the project design concept and scope as described in the
STIP. The QC review also verifies that the environmental document meets the requirements of
federal and state environmental statutes, regulations, policies, and guidance.

The Environmental Section will conduct self-assessments to determine the effectiveness of its
guidance and procedures under the 327 Assignment MOU. In addition to problem identification,
self-assessments will be used to assess whether specific problems are systemic, confined to
specific areas of the state, or to specific individuals. The Environmental Section will use self-
assessments to:

e Identify areas that are working well, in addition to areas that need improvement

e Make specific recommendations to improve adherence to standards and procedures
e Evaluate areas of concern previously identified in FHWA audits

e Assess the need for corrective action

e Evaluate improvements from previous correction actions

e Assess the effectiveness of the NEPA Assignment Program in ensuring that NDOT is
meeting the responsibilities NDOT has assumed under the 327 Assignment MOU

It is anticipated that each self-assessment will be focused on select NEPA Assignment Program
components.

The 23 C.F.R. 771.125 and 23 C.F.R. 774.7 required legal sufficiency review will occur for the
EIS and Individual Section 4(f) evaluation before approval. The NDOT Environmental Section
Manager and EDU Supervisor will be responsible for consultation with legal counsel on the EIS
and Individual Section 4(f) Evaluations that go through legal sufficiency review. Legal
sufficiency review will occur after completion of the QC review and after the EDU Supervisor
has determined that the document is ready for legal sufficiency review. The EIS or Individual
Section 4(f) determination will only be signed after legal sufficiency is determined. The approval
of the EA, FONSI, EIS, or ROD, will be accomplished when signed by the NDOT Project
Development Engineer or Environmental Section Manager.

CE Review

CEs are prepared by NDOT NEPA Specialists or consultants. NDOT has review standards for
CEs in place under 326 Assignment, and these standards will remain unchanged after 327
Assignment. The approver varies depending on the scope of the project and number of impacts.
For more information see the Nebraska Categorical Exclusion Guidance.

LPA Projects

Federal-aid Highway Program LPA projects are local projects federally funded and therefore
require NEPA approval. LPA projects will follow the same approval processes and be reviewed
and approved following the same standards as NDOT-sponsored projects. When LPA documents
are submitted to NDOT, they will be subject to the same QA/QC reviews as performed on
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NDOT environmental documents and be subject to the same legal consultation and legal
sufficiency reviews.

Independent Environmental Decision-Making

NDOT supports environmental decision-making independent of administrative, political, or
performance-based pressure. Under the NEPA Assignment Program, NDOT will assume the role
of project level Environmental Decision-Maker with the full legal responsibility for that role,
which is in addition to the traditional role of project sponsor. Approval for environmental
documents prepared under the NEPA Assignment Program will be independent from project
design decisions. However, the NDOT environmental team will collaborate with project
designers throughout the project development process on possible avoidance and minimization
strategies when potential impacts to environmental resources exist.

There are many decisions and levels of decision-making in project development. The approvals
under environmental review will be made by NDOT Project Development Division. These
decisions are made by staff independent of those responsible for delivering the project for
construction advertisement. Although the decision is independent, the NEPA decision is not
made before there is consensus of the Project Team on design and engineering solutions and
consideration of agency and stakeholder input on determining cooperating agencies, Purpose and
Need, range of reasonable alternatives, preferred alternative, and consultations with tribes and
resource agencies, Section 4(f) Officials with Jurisdiction, consulting parties, and the public.

Projects qualifying as categorically excluded from the requirement to prepare an EA or EIS will
be confirmed as CEs and approved by the appropriate level of Environmental Section staff. CE
decisions are subject to NDOT QA review. Formal environmental documents (EAs and EISs)
will be independently reviewed by NDOT EDU Supervisor and the Environmental Section
Supervisor prior to their approval. NDOT will also ensure legal sufficiency reviews are
performed by legal counsel from the AGO on EIS and Individual Section 4(f) evaluations, and
legal reviews of MOUs, PAs, and administrative records.

Defining the Class of Action

NDOT Environmental Section is responsible for declaring and certifying actions that are
categorically excluded from the requirements to prepare an EA or EIS. The EDU Supervisor is
responsible in coordination with the Environmental Section Manager in declaring actions
classified as EAs and EISs. The NDOT Environmental Section makes all class of action
determinations, including LPAs. A class of action identification can occur at any point of the
environmental review process from planning programming to planning scoping to project
development preliminary design. Environmental data collection and assessments, alternatives
development and analysis, public informational sessions, and feedback may occur to assist with a
class of action determination.

Currently, NDOT starts the NEPA clock for EAs by sending a letter to the Nebraska Division
office of FHWA. Under 327 Assignment, NDOT will start the clock by posting a project start
date and class of action to the Federal Permitting Dashboard for EA. For EISs, a notice of intent
will be published to the Federal Register.
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Consultation and Coordination with Resource Agencies

Coordination with resource agencies is essential in project planning and environmental
development of proposed projects. NDOT currently performs the primary role in interagency
coordination through agreements with various resource agencies. NDOT maintains a multi-
disciplinary staff that works effectively and proactively with state and federal environmental
resource and regulatory agencies. Under the NEPA Assignment Program, NDOT is committed to
continuing to work positively and collaboratively with its federal and state resource agency
partners. NDOT plans to transfer agency agreements to full NEPA assignment using a cover
letter explaining NDOT responsibilities under 327 Assignment through the term of the
agreement. When individual agreements are opened for renewal, the agreements will be updated
to include NDOT and FHWA roles under NEPA assignment. The Project Development Division
Engineer, Deputy Director of Engineering, or the Department Director will assume the role of
FHWA in dispute resolution.

NDOT has a large state-funded project portfolio that requires coordination with state and federal
resource agencies. These project coordination efforts involve well-qualified Environmental
Section staff who have successfully built positive relationships and successfully coordinated and
consulted with the agencies without FHWA involvement.

This positive, collaborative approach with agency partners will also be evident as NDOT
assumes responsibility for NEPA scoping on EA and EIS projects. NDOT will meet the NEPA
scoping requirements outlined in 23 C.F.R. 771.123(b), as well as the early consultation and
coordination as described in NDOT’s NEPA EA and EIS guidance.

NDOT will request agencies, as appropriate, to become cooperating agencies, and will identify
agencies to serve as participating agencies as described in NDOT’s NEPA EA and EIS guidance.
Federal, state, Tribal, regional, and local government agencies that may have an interest in the
project will continue to be invited to be participating agencies. For EIS projects, participating
agencies, and the public will be given an opportunity for input in the development of the Purpose
and Need and range of alternatives, and through the environmental process as appropriate.
NDOT will also continue to collaborate with cooperating and participating agencies during the
environmental study process on methodologies to be used and level of detail required for
analyzing project alternatives.

NDOT or consultants currently prepare Section 7 Biological Assessments, which are approved
by a NDOT Ecologist. Under 327 Assignment, NDOT will take on the FHWA role of formal
consultation with FWS and will be responsible for Endangered Species Act and Fish and
Wildlife Coordination Act consultation. Formal consultation correspondence and documentation
prepared under the NEPA Assignment Program will be submitted to the agencies by the NDOT
TRU Supervisor and will specify that consultation is being requested pursuant to 23 U.S.C. 327.

Through a statewide Section 106 PA with FHWA, Nebraska State Historic Preservation Office
(SHPO) and the ACHP, compliance under Section 106 of the NHPA, as amended (54 U.S.C.
306108) has been streamlined for undertakings using Federal-aid Highway Program (FAHP)
funding assistance. Under this PA, NDOT completes NRHP identification and evaluation as well
as consultation and makes project effects determinations on more than 80% of the FAHP
program without FHWA or SHPO involvement. When a project effects determination is one of
no adverse effect or adverse effect, consultation is completed with SHPO, consulting parties and
the ACHP as required, working to resolve the adverse effect. FHWA is currently involved in
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consultation and the project effects determination when projects are not assigned to NDOT.
Under the NEPA Assignment Program, NDOT is requesting to assume responsibility for
compliance with Section 106 of the NHPA.

NDOT is currently entrusted with responsibility for initiating consultation with the federally
recognized Tribes in Nebraska. FHWA cannot assign its Government-to-Government Tribal
consultation responsibilities to NDOT under the NEPA Assignment Program, but NDOT will
continue to use its current procedures to coordinate the meaningful input of Native American
Tribes with interests in Nebraska in the NEPA process. NDOT’s Tribal Coordination guidance
describes Government-to-Government consultation requests. If, at any time, a tribe requests
FHWA Government-to-Government consultation, then that request will be addressed by FHWA.

NDOT does not have a formal PA with the COE or the U.S. Environmental Protection Agency
(EPA), but NDOT currently manages permit submittals when Section 10 and Section 404
permits are required. Projects requiring an individual Section 404 permit are required to comply
with the Section 404(b)(1) guidelines (40 C.F.R. Part 230). NDOT will continue to follow
Section 404(b)(1) guidelines in analyzing project alternatives and determining the least
environmentally damaging practicable alternative while working with COE and EPA to obtain
individual permits. Under the NEPA Assignment Program, NDOT requests to assume FHWA’s
responsibility as the lead federal agency to coordinate with COE and EPA and will continue to
perform this coordination and permitting functions. NDOT will be considered the “Federal
Agency” on actions under the NEPA Assignment Program.

NDOT is actively involved in coordinating with the U.S. Department of Interior, and, as
appropriate, other federal agencies, on Section 4(f) issues. When necessary and to ensure
compliance with the Farmland Protection Policy Act, NDOT completes coordination with the
Natural Resource Conservation Service. NDOT also is requesting to assume responsibility for
compliance with these acts and will continue to perform these coordination functions under the
NEPA Assignment Program.

FHWA will retain transportation conformity determinations for NEPA 327 Assignment Program
projects. The process for air quality conformity determinations is defined in 40 C.F.R 93 -
Determining Conformity of Federal Actions to State or Federal Implementation Plans.

Issue Identification and Conflict Resolution Procedures

NDOT’s long history of working cooperatively with its federal and state partners is evidenced by
the PAs, MOUs, and MOAs it operates under. These agreements and memoranda have been
developed over the years to entrust certain responsibilities to NDOT or to improve coordination
between NDOT and federal and state resource agencies. NDOT strives to be transparent in
identifying impacts, working with agencies on appropriate mitigation to offset the impacts of its
projects, and fulfilling its commitments. NDOT seeks to understand the basis for resource
agency requirements and to diligently meet those requirements. Following this approach, NDOT
is largely successful in avoiding conflicts with external agencies. NDOT expects to continue this
general approach under the NEPA Assignment Program and will assume FHWA’s role in
resolving conflicts with external agencies without FHWA’s involvement.

NDOT has developed a Formal External Dispute Escalation Procedure that defines an escalation
ladder for projects under NEPA Assignment to ensure critical issues are raised and decided as
early as possible in the process and appropriate parties are informed and involved in critical
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decision-making. This form identifies positions on the escalation ladder and establishes timelines
for responses. If parties cannot come to an agreement using this procedure, the process outlined
in 23 U.S.C. 139(h) will be used.

Because of NDOT’s experience, expertise, and current level of involvement in consultations, its
resources already have been developed to a level that is adequate to assume FHWA’s
responsibilities for resolving issues with external agencies and Tribes.

Recordkeeping and Retention

NDOT will maintain its digital project and administrative files pertaining to its NEPA
Assignment Program responsibilities, as required by law, the 327 Assignment MOU, and by
NDOT’s NEPA File Management and Documentation Guidance. The Environmental Section
maintains an accurate and up-to-date project file that supports decision-making, provides
required documents under Nebraska’s Freedom of Information Act, and litigation under the
Administrative Procedures Act (APA). NDOT is required to prepare project records that
demonstrate the environmental process and decisions NDOT makes comply with Federal
statutes, regulations, Executive Orders, policy, and guidance.

Section 706 of the APA directs Federal courts evaluating the final decision of a Federal action to
“review the whole record or those parts of it cited by a party.” An agency whose decision has
been challenged in court under the APA must compile an administrative record and provide it to
the court and to the opposing parties in the lawsuit. The administrative record should contain “all
documents and materials directly or indirectly considered by the agency” in making its decision.

NDOT maintains an electronic filing system (OnBase) for environmental project records. These
files include, but are not limited to, letters and comments received from governmental agencies, the
public, and others relative to the program. Project files will include the NEPA document, technical
reports and studies, consultation/coordination correspondence, and public comments and responses.
E-mails and related documents that support project decision-making, reflect deliberation,
demonstrate a “hard look under NEPA, and support legal sufficiency review will be retained as
part of the project file. Attorney-client privileged and attorney work product privileged documents
and communications will be kept in a separate file and will not be made available upon request.

Expanded Internal Compliance and Self-Assessment Reviews

As required, NDOT will conduct yearly self-assessments on projects assigned under the 327
MOU to determine the effectiveness of its standards, guidance, and procedures under the NEPA
Assignment Program and its staff’s adherence to the NEPA 327 Assignment MOU and NDOT’s
established procedures. Self-assessments will occur annually, and be provided to FHWA upon
request.

NDOT anticipates that certain elements of the NEPA Assignment Program will be evaluated
with each self-assessment (e.g., performance measures, record-keeping, compliance with federal
requirements, and environmental approval time frames), while other self-assessment components
will be determined for each self-assessment based on input from the self-assessment team.

Performance Measures to Assess the Assignment Program

NDOT will monitor a variety of performance measures as part of its NEPA Assignment self-
assessment responsibilities to evaluate performance in assuming NEPA Assignment. These
measures will be set forth in the QA/QC and Performance Measures Guidance. The process will
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include the review and monitoring of its processes and performance relating to project decisions,
completion of environmental analysis, project file documentation, checking for errors and
omissions, legal sufficiency reviews, and taking appropriate corrective action as needed.

Training to Implement the NEPA Assignment Program

NDOT is committed to maintaining a quality training program for its employees and has
developed an Environmental Training Plan that outlines specific training required for each staff
position. Trainingis developed to meet the identified needs of staff and is modified over time as
necessary to meet evolving staff needs. NDOT’s existing environmental training program
provides training that supports developing the knowledge, skills, and abilities of its
environmental staff necessary to meet state and federal environmental requirements.

To ensure that NDOT environmental staff have the knowledge and skills necessary to meet their
new responsibilities under the NEPA Assignment Program, NDOT will hold training on the
NEPA 327 Assignment MOU and its key provisions for NDOT environmental staff within six
months of the effective date of the MOU.

Legal counsel from Nebraska AGO, functioning as NDOT legal representation, is qualified to
assume, and will receive legal sufficiency training from FHWA to assume legal responsibility for
assigned environmental actions. This training is scheduled to take place on October 7, 2025.
Legal counsel will also attend continuing legal education courses to remain knowledgeable on
relevant environmental laws.

In addition to internal training, NDOT sends its staff to environmental compliance courses
offered by FHWA, the National Highway Institute, resource agencies, local universities, and
private vendors on an as-available and as-needed basis.

§ 773.109(a)(3)(iii): Legal sufficiency

NDOT will conduct legal sufficiency reviews of EISs and individual Section 4(f) evaluations,
which are the only environmental document types for which FHWA is required to conduct legal
sufficiency reviews under federal regulation (see 23 C.F.R. § 771.125(b) and23 C.F.R. §
774.7(d)). Legal sufficiency reviews will be conducted by an attorney or attorneys from the
Nebraska AGO and, when necessary, with assistance from outside environmental counsel
selected by the AGO and funded by NDOT. The AGO has assigned a lead attorney from its
office to serve as legal counsel to NDOT under the NEPA Assignment Program. The primary
goal of legal sufficiency review will be to assess an environmental document from the
perspective of legal standards, litigation risk, and legal defensibility.

Integrated with project development and document preparation is the advice and support of legal
counsel from the AGO. With 327 Assignment comes additional legal responsibility to review
NEPA documents to determine their legal sufficiency as required by FHWA’s NEPA
procedures. Currently, NDOT utilizes legal counsel assigned by the AGO, and as needed, private
outside counsel, as part of the environmental review process. Under 327 Assignment, that
practice will continue, however, NEPA attorneys will perform a specific review of the
environmental document to determine legal sufficiency in addition to providing ongoing project
advice. The legal sufficiency review will occur in coordination with the NEPA Assignment
team’s review, and any deficiencies will be addressed. NDOT will use both legal counsel from
the AGO, and as needed, private outside counsel, to conduct legal sufficiency reviews.
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§ 773.109(a)(3)(iv): Prior concurrence

For selected projects, prior concurrence under 23 C.F.R. § 771.125(c) will be obtained before
proceeding with key approvals under the NEPA Assignment Program. The decision to seek prior
concurrence will be made by NDOT’s Environmental Section Manager, and as needed in
consultation with legal counsel, and will ensure that the project and document in question are
acceptable from a policy and program perspective. NDOT legal counsel will be notified of the
start of an EIS. Projects requiring prior concurrence will be identified on a case-by-case basis
based on input from the EDU Supervisor and may include projects meeting one or more of the
following criteria as defined in regulation:

1. An action for which NDOT determines that the EIS should be reviewed at the Executive
Office Level. This will typically occur when the Environmental Section Manager
determines that (i) additional coordination with other Federal, State or local
governmental agencies is needed; (ii) the social, economic, or environmental impacts of
the action may need to be more fully explored; (ii1) the impacts of the proposed action
are unusually great; (iv) major issues remain unresolved; or (v) the action involves
national policy issues.

2. An action to which a Federal, State or local government agency has indicated opposition
on environmental grounds (which has not been resolved to the written satisfaction of the
objecting agency).

In completing the prior concurrence review, the NDOT Environmental Section Manager will
examine the elements of the EIS at issue and seek advice and input, as appropriate, from legal
counsel. The NDOT Environmental Section Manager will submit documentation and meet with
the Deputy Director of Engineering, who will approve the prior concurrence documentation.

§ 773.109(a)(3)(v): Project delivery methods

NDOT will ensure that NEPA and permit elements are fully addressed for a project that uses
alternative delivery methods. Per 23 C.F.R. 771.113, NEPA elements must be completed prior to
authorization for construction activities. This requirement holds true even with alternative
project-delivery methods. For projects using alternative delivery methods, NDOT will ensure
that the requirements in 23 C.F.R. § 636 are met, including the requirements imposed to protect
the objectivity and integrity of the NEPA process. NDOT is currently developing guidance for
the environmental review and documentation of alternative delivery projects.

§ 773.109(a)(4)(i): Staff dedicated to additional functions

NDOT employs approximately 38 full-time staff who are responsible for implementing NDOT’s
environmental program and ensuring environmental compliance. This includes experienced NEPA
practitioners and a variety of technical specialists in air quality, noise, hazardous waste, water,
and natural and cultural resources.

NDOT does not anticipate adding additional new environmental staff at this time to implement
its NEPA Assignment responsibilities. NDOT will continue to augment its staff and technical
capabilities using qualified consultants. In the future, additional staff might be added to handle
the additional environmental workload that could develop from the NEPA Assignment Program
and other sources. The experienced environmental staff who will contribute to NEPA
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Assignment-related functions will bring a wide range of perspectives and experience to the

NEPA Assignment Program.

Approvals and oversight are to be made by current staff already in place. Responsibilities for
approvals will be made by NDOT as outlined in Figure 2.

Legal sufficiency reviews will be conducted by legal counsel from the AGO assigned to NDOT
and, as needed, by private environmental counsel selected by the AGO and funded by NDOT.

Table 1. NDOT NEPA Preparation, Review, and Approval Responsibilities

ACTION RESPONSIBLE STAFF
Preparer Quality Reviewer Approver
NEPA Specialist
Environmental Project
Catecorical NEPA Specialist Manager
EXCI%I sions NEPA Specialist NEPA Team Lead NEPA Team Lead
Environmental Project Manager EDU Supervisor
Environmental Section
Manager
NEPA Spec1ahst/T§chmcal PQS Project Development
. Environmental Project Manager .
Environmental .. . Engineer
NEPA Specialist EDU Supervisor . .
Assessments Environmental Section
NEPA Team Lead Manacer
Environmental Section Manager £e
NEP.A Spemahst/chchmcal PQS Project Development
Environmental Project Manager Engincer
EIS NEPA Specialist EDU Supervisor Envir nrngntal Section
NEPA Team Lead O e 0
Environmental Section Manager &
1§ie;120?c21 Ecologist Ecologist Ecologist
& & TRU Supervisor TRU Supervisor
Assessment
Ecologist
Section 7 Ecologist Ecologist TRU Supervisor
Consultation COL08lS TRU Supervisor Environmental Section
Manager
Section 106 Section 106 . Deputy Director
MOA Specialist Section 106 Team Lead Director
Section 106 Sectlop !06 Section 106 Specialist Section 106 Specialist
. Specialist
Consultation Team Lead Team Lead
Team Lead
Section 4(f) de NEPA Specialist EnVerI;/f[I;enI;fairseC'ﬂon
on NEPA Specialist NEPA Team Lead set
MRS Environmental Project Manager EDU Supervisor
! £ NEPA Team Lead
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Environmental Section
.. Manager
. NEPA Specialist .
S:;zfl}[iiilﬂ NEPA Specialist NEPA Team Lead I\]IE];[/J\ ﬁ%ﬂirqviseo; d
p Environmental Project Manager . .
Environmental Project
Manager
Programmatic NEPA Specialist EnVIrOIll\EenI:airsecnon
& 4D NEPA Specialist NEPA Team Lead EDU Supiwisor
Environmental Project Manager NEPA Team Lead
Individual . Environmental Section Manager Environmental Section
Section 4(f) NEPA Specialist EDU Supervisor Manager
EDU Supervisor
Legal . Assistant Attorney
Sufficiency Assistant Attorney General General

§773.109 (a)(4)(ii): Changes to the organizational structure

There are no major organizational changes proposed that are necessary to provide for efficient
administration of the responsibilities to be assumed. NDOT will retain sufficient environmental
staff, and will fill vacancies as expeditiously as possible to effectively administer the
responsibilities of the NEPA Assignment Program. NDOT will continue to use consultants as
needed.

As previously detailed in sections (a)(3)(i) and (a)(3)(ii), NDOT’s current overall organizational
structure will not change under 327 Assignment. NDOT has already implemented the necessary
organizational changes in anticipation of 327 Assignment. The NEPA Assignment Manager will
coordinate implementation of 327 Assignment. The NEPA Assignment Manager will be
responsible for day-to-day management of the program and will serve as liaison to the FHWA for
matters concerning the NEPA Assignment Program, including FHWA audits and reporting
required under the 326 Assignment MOU and 327 Assignment MOU. The NEPA Assignment
Manager will also coordinate internal self-assessments, quality assurance monitoring, and
performance measures.

§ 773.109(a)(4)(iii): Use of outside consultants for the NEPA Assignment
Program

NDOT does not anticipate any changes in its general approach to using consultants because of
327 Assignment. NDOT employs consultants as needed to deliver its highway program.
Consultants may be used for environmental analysis, technical studies, environmental document
preparation, environmental review services, project file and administrativerecord development,
and general staff support. The use of consultants in preparing NEPA documentsis allowed under
FHWA NEPA regulations, and the full legal responsibility remains with NDOT.

The use of consultant services fluctuates in proportion to the annual NDOT workload. The level
of consultant services used to augment NDOT’s staff is based on annual appropriation funding
levels and project delivery needs, which vary from year to year. NDOT uses consultant assistance
on an as-needed basis through project-specific contracts and on-call contracts. In addition to
providing services to manage workload fluctuations, consultants are used to develop
environmental documents for projects that require the most complex environmental analysis
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and approvals. Consultants are also used to provide highly specialized environmental technical
services in areas of expertise that may not be available internally or that require resources thatare
not available internally.

Consultants will continue to be used in this manner under the NEPA Assignment Program.
Documents developed by consultants will be reviewed by NDOT staff or by another
environmental consultant. Final review and approval of environmental documents will occur at
NDOT. Consultants will not make NEPA determinations under the NEPA Assignment Program.

The AGO also has the authority to appoint outside counsel. While there will be attorneys at the
AGO assigned to advise NDOT with respect to the NEPA Assignment Program, outside counsel
or other AGO attorneys may be used to assist in legal sufficiency reviews of EISs and Individual
Section 4(f) evaluations, and to provide legal review of Individual Section 4(f) evaluations, EISs,
MOUs, PAs, and administrative records as deemed appropriate by NDOT. The AGO will select,
supervise and monitor outside counsel.

§ 773.109(a)(5): Financial resources under the NEPA Assignment Program

The NDOT Surface Transportation Plan outlines the work that the Department plans to perform
from July 2025 to July 2031 and their estimated cost. Approximately 95% of NDOT’s annual
expenditures is for construction and maintenance of the surface transportation system, which
consists of approximately 10,000 miles and 3,500 bridges. The remaining 5% is expended on
administrative expenses to support construction and maintenance functions. NDOT’s total annual
revenue is approximately $1.2 billion.

NDOT considers its budget to be sufficient to cover the costs of additional environmental
activities necessary to successfully meet its NEPA Assignment Program responsibilities,
including consultation with state and federal environmental resource agencies, QA and QC of
NEPA documents and supporting technical studies and undertaking monitoring activities with
FHWA. NDOT commits to making adequate financial resources available to continue to meet
the NEPA Assignment Program responsibilities it is assuming, and the staff resources needed to
successfully execute those responsibilities.

The Attorney General’s Office provides staff for NDOT-related legal services. If supplemental
legal services are needed to support the NEPA Assignment Program, they will be funded from
NDOT project budgets.

§ 773.109(a)(6): Certification of consent to exclusive federal court jurisdiction
and waiver of immunity

Certification is presented in Appendix C.

§ 773.109(a)(7): Certification that the State of Nebraska’s Public Records Act
is comparable to the Federal Freedom of Information Act

Certification is presented as Appendix C.

§ 773.109(a)(8): Public comments received on the NEPA Assignment Program
application

{To be included in Appendix D with final application after public review and comment}
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§ 773.109(a)(9): Point of contact

The point of contact for questions regarding this application and implementation of 327
Assignment is:

Jason Jurgens

Environmental Section Manager
Nebraska Department of Transportation
1500 Nebraska Parkway

Lincoln, NE 68502

Phone 402-479-4418

Email: Jason.jurgens@nebraska.gov
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APPENDIX A
Projects for Which NDOT Does Not Request NEPA Responsibility

On the effective date of the 327 Assignment MOU, FHWA will remain liable for its previous
decisions (e.g., NEPA and Section 4(f)) and NDOT will be responsible for its decisions under
327 Assignment. Specifically, FHWA will remain liable for the following projects and their
associated construction packages through the end of the 150-day statute of limitations period
(February 2, 2026), as published in the Federal Register on September 5, 2025 (90 FR 170 at
43022—432025). For these and other projects previously signed by FHWA, NDOT will approve
re-evaluations as needed and assume liability:

e Central City Viaduct RRZ-TMT-14-2(123)
e Minatare US-385 NH-26-1(172)

e US-81 York — Columbus S-81-2(1051)

e Norfolk — Wisner S-275-6(1052)

e North 33" & Cornhusker LCLC-5233(4)

At the time of publication of the application, it was still undetermined whether FHWA will
remain liable for the following projects and their associated construction packages through the
end of the 150-day statute of limitations period. A final determination will be made prior to the
execution of the 327 MOU):

e BNSF, Bridgeport RRZ-TMT-26-1(161)
e Lincoln West Beltway, US-77 S-77-2(1074)

The following projects and programs will not be assigned to NDOT:
1. The Decatur Bridge STP-51-7(109) project.

2. Any highway project authorized under 23 U.S.C. §§ 202 (Tribal transportation program),
203 (Federal lands transportation program), and 204 (Federal lands access program)
unless such project will be designed and constructed by NDOT.

3. Any highway project that crosses state boundaries.

4. Programs and projects when advanced by direct recipients of Federal-aid Highway
Program funds other than NDOT, including but not limited to:

o Recreational Trails Program (23 U.S.C. § 206)

o Competitive grants or other subsequent similar funding programs

o Direct recipient tribal project

o Transportation Infrastructure Finance and Innovation Act Credit Program

o National Significant Freight and Highway Projects program
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APPENDIX B

List of FHWA’s Environmental Review Responsibilities for Which
NDOT Requests to be Assigned under 23 U.S.C. § 327
Air Quality

e C(lean Air Act (CAA), 42 U.S.C. §§ 7401-7671q, with the exception of project level
conformity determinations (42 U.S.C. § 7506)

FHWA-Specific
e Environmental Impact and Related Procedures, 23 C.F.R. Part 771

e Planning and Environmental Linkages, 23 U.S.C. § 168, with the exception of those
FHWA responsibilities associated with 23 U.S.C. §§ 134 & 135

e Efficient Project Reviews for Environmental Decision Making 23 U.S.C. § 139

e Programmatic Mitigation Plans, 23 U.S.C. § 169 with the exception of those
FHWA responsibilities associated with 23 U.S.C. §§ 134 & 135

Fisheries and Wildlife
e Bald and Golden Eagle Protection Act, 16 U.S.C. §§ 668—668d
e Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-667d
e Migratory Bird Treaty Act, 16 U.S.C. §§ 703-712
e Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544

Hazardous Materials Management

e Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C. §§ 9601-9675

e Superfund Amendments and Reauthorization Act (SARA), 42 U.S.C. §§ 9671-9675

e Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901—6992k
Historic and Cultural Resources

e Archeological Resources Protection Act of 1979, 16 U.S.C. §§ 470(aa)—470(mm)

e Native American Grave Protection and Repatriation Act, 25 U.S.C. §§ 3001—3013; 18
US.C.§ 1170

e Archeological and Historic Preservation Act, 54 U.S.C. §§ 312501—312508
e National Historic Preservation Act of 1966, as amended, 54 U.S.C. § 300101 et seq.'

! Under these laws and related Executive Orders, FHWA will retain responsibility for conducting formal
government-to-government consultations with Federally recognized Indian tribes. NDOT will continue to handle
routine coordination with the tribes and understands the tribes have a right to request government-to-government
consultation with FHWA at any time. NDOT may also assist FHWA with formal consultations, with the consent of
a tribe, but FHWA retains responsibility for always conducting formal consultation.
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e Section 4(f) of the Department of Transportation Act of 1966 (Section 4(f)), 23 U.S.C.
§ 138,49 U.S.C. § 303 and implementing regulations at 23 C.F.R. Part 774

Noise
e FHWA noise regulations in 23 C.F.R. Part 772
e Noise Control Act of 1972, 42 U.S.C. §§ 4901—4918
Parklands and Other Special Land Uses
e Land and Water Conservation Fund Act, 54 U.S.C. §§ 200302—200310

e Section 4(f) of the Department of Transportation Act of 1966, 23 U.S.C. § 138, 49
U.S.C. § 303 and implementing regulations at 23 C.F.R. Part 774

Social and Economic Impacts
¢ American Indian Religious Freedom Act, 42 U.S.C. § 1996
e Farmland Protection Policy Act, 7 U.S.C. §§ 4201—4209
Water Resources and Wetlands

e Clean Water Act, 33 U.S.C. §§ 1251—1387 (Pub. L. 100-4, title III, §§ 319, 401, 402,
404 & 408)

e Emergency Wetlands Resources Act, 16 U.S.C. § 3901 & § 3921

e FHWA wetland and natural habitat mitigation regulations, 23 C.F.R. Part 777
¢ Flood Disaster Protection Act, 42 U.S.C. §§ 4001—4130

e General Bridge Act of 1946, 33 U.S.C. §§ 525—533

e Rivers and Harbors Act of 1899, 33 U.S.C. §§ 401-406

e Safe Drinking Water Act, 42 U.S.C. §§ 300f—300j-26

e Wetland Mitigation, 23 U.S.C. §§ 119(g) & 133(b)(14)

e Wild and Scenic Rivers Act, 16 U.S.C. §§ 1271—1287
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APPENDIX C

Certification of Consent to Exclusive Federal Court Jurisdiction and Waiver
of Immunity and that the State of Nebraska’s Public Records Act is
Comparable to the Federal Freedom of Information Act

[Space reserved to insert Attorney General letter]
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APPENDIX D

Copies of Comments Received on the NEPA Assignment Program Application
and Responses Provided to the Commenters

[Space reserved to insert public comments and responses thereto. ]
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