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Executive Summary 
 

Pursuant to 23 U.S.C. 326, on September 5th, 2018 the Federal Highway Administration (FHWA) and 
Nebraska Department of Transportation (NDOT) executed a Memorandum of Understanding (MOU) to 
assign NDOT the responsibility for making Categorical Exclusion (CE) determinations and related 
environmental reviews.  Specifically, NDOT assumed responsibility for determining whether a proposed 
action meets the definition of a CE in 40 CFR 1508.4 and whether the action is specifically listed as a CE 
within subsections c and d of 23 CFR 771.117. 
 
The purpose of this review is to satisfy the monitoring requirement associated with the above-referenced 
MOU, as established in 23 U.S.C. 326 (c). The review considers the Nebraska Department of 
Transportation’s (NDOT) performance in carrying out the procedures established for CE assignment, and 
evaluates the effectiveness of those procedures in achieving compliance with the National Environmental 
Policy Act (NEPA). This report documents NDOT’s compliance with the 326 MOU (hereinafter MOU) 
and provides observations and successful practices.  

The review was completed through execution of several activities, including review of NDOT process and 
procedure manuals, review of the FHWA 2017 Nebraska Readiness Assessment Report, interviews with 
NDOT staff and external agency representatives, and a random selection of project file reviews for CEs 
approved by NDOT during the assessment period. 

A four-person CE Monitoring Review Team (Team) comprised of Federal Highway Administration 
(FHWA) officials from the Nebraska Division, Texas Division, and FHWA Headquarters’ Office of 
Project Development and Environmental Review conducted the review.  Review efforts began in 
February 2019 and culminated in a “monitoring week” the week of March 26, 2019.  During monitoring 
week, the Team conducted on-site interviews, continued to review projects, discussed observations, 
findings, recommendations, and successful practices by the state, and provided a preliminary report-out of 
review results at the end of the monitoring week. 
 
During the review, the Team evaluated the six State Performance Requirements listed in Section IV of the 
MOU:  
 

1. Compliance with governing laws, regulations, Executive Orders, FHWA Policy and the MOU. 
2. Processing projects assigned under the MOU: consistency in assessment and documentation 

standards as outlined in FHWA-accepted NDOT manuals 
3. Excluded projects: Determination and documentation of CEs excluded from the CE Assignment 

Program and retained by FHWA. 
4. State resources, qualifications, expertise, standards, and training. 
5. State quality control. 
6. MOU performance monitoring and quality assurance. 

 
The Team identified approximately a dozen practices NDOT has employed to successfully deliver their 
program.  These practices include the Project Description Forms, the “e” sheets contained within the 
project plans, and the use of OnBase as the official document repository.  In addition, the team identified 
recommended process improvements for NDOTs consideration that could, when implemented, improve 
program effectiveness, efficiency, and/or transparency. Some recommendations, for example, could 
increase efficiencies in process and review timing (e.g., the frequency by which NDOT conducts 
reevaluations, particularly for local government federal-aid projects).   
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This report makes several observations and/or findings regarding NDOT’s adherence to the CE MOU.  
For example: 

• There have been instances where NDOT has changed procedure without providing the changed 
guidance to FHWA for review (e.g., NEPA process for Right-of-Way disposals).  

• NDOT has processed a re-evaluation and  CEs that were not assignable per the MOU.   
• FHWA and NDOT should make efforts to improve communications and coordination in sharing 

process and procedural changes 

NDOT must be more diligent to make certain adequate quality controls exist to ensure executed CEs are 
clear, accurate, and compliant with requirements. Some of the observations made in this review are 
consistent with early monitoring reviews in other CE assignment states. As with any new program, 
FHWA recognizes that there can be initial challenges implementing and adjusting to roles, 
responsibilities, and requirements.  FHWA anticipates that NDOT will respond to this review by making 
necessary program modifications, which FHWA will assess during the next monitoring event. With these 
program modifications, NDOT will more fully satisfy the requirements of the CE MOU.  FHWA is 
available and willing to provide NDOT with any relevant training and technical assistance in response to 
this review.  

FHWA finds that NDOT is compliant with the terms of the MOU, but there are numerous findings that 
require NDOT action to ensure substantial compliance.  FHWA recommends that NDOT prepare an 
action plan detailing the corrective steps to resolve the findings contained in the report. For more 
information on the findings, recommendations, and successful practices identified by the Team, see the 
Observations Section on page 8 of this report. 
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Background 
 
Pursuant to 23 U.S.C. 326, on September 18, 2018 the Federal Highway Administration (FHWA) and 
Nebraska Department of Transportation (NDOT) executed a Categorical Exclusion (CE) Memorandum of 
Understanding (MOU) for NDOT’s assumption of certain FHWA CE responsibilities.  Specifically, 
NDOT assumed responsibility for determining whether a proposed action meets the definition of a CE in 
40 CFR 1508.4 and whether the action is specifically listed as a CE within subsections c and d of 23 CFR 
771.117. In addition, for the CE determinations they make, NDOT has assumed the FHWA authorities 
and responsibilities for coordination and consultation with Federal and state resource agencies for 
compliance with all applicable Federal environmental laws, as stipulated under Section II(A) of the MOU.  
  
The responsibilities only apply to projects for which NDOT is the direct recipient of Federal-aid highway 
program funding, oversees local government receipt of federal-aid or is the project sponsor or co-sponsor 
for a project requiring approval by FHWA.   A copy of the executed MOU is included in Appendix A of 
this report. 
 
MOU stipulation IV(F)(3) establishes that FHWA shall conduct a review of the State’s performance under 
the MOU within six months of the execution of the MOU. Specifically, from the MOU: 
 

The FHWA periodically shall review the State's records and may conduct onsite interviews 
of State staff to evaluate the State's performance under this MOU. FHWA shall conduct 
one review within 6 months of the execution of this agreement. Thereafter, monitoring 
reviews should be coordinated within the review of the State's report under Stipulation 
IV(F)(2). The FHWA shall provide notice 90 days prior to scheduling on site monitoring 
review interviews, during which parties will discuss the self-assessment report, the State's 
performance of the MOU, and FHWA's monitoring activities. Following the conclusion of a 
monitoring review, FHWA will provide the State with a draft written report summarizing the 
findings of the monitoring review. No monitoring review shall be scheduled for a date less 
than 6 months from the date NDOT receives the draft written report from the previous 
monitoring review. The FHWA anticipates that under normal circumstances, its evaluation 
of the State's performance will be based on a modified version of a typical FHWA CE 
process review (to view FHWA guidance on how monitoring should occur visit 
http://www.fhwa.dot.gov/hep/6004stateassumpt.htm )  
Modifications to the CE process review will include incorporation of measures specific to the 
responsibilities assigned to the State pursuant to 23 U.S.C. §326, and will include performance 
measurements of compliance and timeliness. However, FHWA reserves the right to determine 
in its sole discretion the frequency, scope, and procedures used for monitoring activities. The State, 
by its execution of this MOU acknowledges that it is familiar with FHWA CE Process Review procedures 
and with the expected modifications that will be adopted for the purpose of monitoring the State's MOU 
performance. 

 
 A State must have adequate manuals and procedures in place as part of demonstrating their readiness to 
take on FHWA’s responsibilities. The purpose of a State developing and relying upon environmental 
manuals and procedures is a demonstration that the State both (1) understands the Federal environmental 
review requirements and (2) can show how its staff will comply with those requirements and in doing so, 
prepares documentation of that compliance.  To assist NDOT in their request to participate in the CE 
assignment program, FHWA conducted a Readiness Assessment in 2017 that identified areas where 
written NDOT Environmental Processes and procedures did not yet exist.  FHWA worked with NDOT to 
help prepare and review process and procedures to satisfy those needs, but at the time of CE assignment, 
several identified process and procedures remained outstanding (incomplete, undescribed, and/or 
unwritten).  Therefore, an understanding was reached between the agencies as to the priority and timing to 
complete the outstanding process and procedures.   Although this review does not focus on the 2017 
Readiness Assessment or the outstanding items from the Readiness Assessment left to complete, some 

http://www.fhwa.dot.gov/hep/6004stateassumpt.htm
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problem areas identified during the review could be resolved if related written process or procedures were 
in place.  
 
This monitoring review covers decisions and actions taken by NDOT for the period between September 5, 
2018 and January 25, 2019.  
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 Purpose and Objective 

 
The purpose of this review is to: 

1. Satisfy the requirement of 23 U.S.C. 326 for monitoring NDOT’s compliance with the provisions 
of the MOU.   

2. Determine whether NDOT is adequately performing the CE decision making role that, in the 
absence of the MOU, is carried out by FHWA.  

3. Evaluate the State’s performance in carrying out the procedures established for the CE assignment 
and evaluate the effectiveness of those procedures in achieving compliance,  

4. Obtain information on the environmental results of the State’s assumption of CE and other 
environmental responsibilities so that FHWA can assess the overall effectiveness of CE 
assignment.  

 

Considering the review purpose, the Team evaluated the six State Performance Requirements listed in 
Section IV of the MOU to structure this review:  
 

1. Compliance with governing laws, regulations, Executive Orders, FHWA Policy and the MOU. 
2. Processing projects assigned under the MOU: consistency in assessment and documentation 

standards as outlined in FHWA-accepted NDOT manuals 
3. Excluded projects: Determination and documentation of CEs excluded from the CE Assignment 

Program and retained by FHWA. 
4. State resources, qualifications, expertise, standards, and training. 
5. State quality control. 
6. MOU performance monitoring and quality assurance. 

 

Based on the Purpose and Performance requirements, the Team developed the following objectives for 
this review:   

1. Verify the CE determinations made by NDOT are appropriate, are processed accurately as either a 
Minor CE, CE1, CE2, or CE3, they are adequately documented, they are accurately categorized 
per 771.117(c and d), and they are assignable. (Performance Requirements 1, 3, and 6). For more 
information on NDOTs CE classifications, see Appendix B. 

2. Verify the projects comply with the applicable laws, regulations, executive orders, programmatic 
agreements, and FHWA Policies (Performance Requirement 1). 

3. Verify projects are reviewed and documented per the MOU and NDOT documentation 
requirements and procedures, and that they are factually and legally supportable at the time 
the decision is made. (Performance Requirement 2) 

4. Review the adequacy of NDOT’s provision of financial and staff resources and the training 
programs associated with the CE Assignment Program and verify that staff qualifications and 
expertise are commensurate with decision- making capacity. (Performance Requirement 4, 5, and 
6). 

5. Verify tribal coordination is occurring where necessary, coordination is occurring in good faith, 
has been documented, and complies with the terms of the MOU, Agreements and regulations. 
(objective 1) 

6. Verify NDOT is monitoring their processes relating to project determinations, analysis, project 
documentation, checking for errors and omissions, corrective actions are taken when needed, a 
training plan has been developed and training is occurring (Performance Requirements 5, 6). 
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7. Verify the state is making all reasonable and good faith efforts to identify and resolve conflicts 
with Federal agencies, state and local agencies, Indian Tribes, and the public during consultation 
and review process (Performance requirement 1). 

8. Review State compliance with re-evaluations as described in the CE MOU (Performance 
requirement 1). 
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Scope and Methodology 
 

This monitoring review was a joint initiative between FHWA Nebraska Division and FHWA 
Headquarters’ Office of Project Development and Environmental Review, with the assistance of Texas 
Division staff.   For a complete listing of Review Team members, see Appendix C.  The review was 
completed through execution of several activities, including review of NDOT process and procedure 
manuals, interviews with NDOT staff and external agency representatives, and a random selection of 
project file reviews for CEs approved by NDOT during the assessment period. 

For the project review element, the Team focused on CEs and CE reevaluations approved by NDOT from 
the date of CE assignment, September 5, 2018, through January 25, 2019.   This time period was selected 
to ensure the monitoring event week would occur six months from CE assignment, as specified by the CE 
MOU.  

On January 16, 2019, the Nebraska Division sent a written request to NDOT for a listing of CEs and 
Section 4(f) approvals issued by NDOT from the date of CE execution to January 25th, 2019.  The 
information was received February 13, 2019.  Separately, the Division generated a listing of projects that 
had advanced to the next FHWA major approval as recorded in FHWA’s Financial Management 
Information System (FMIS). This list was used to check if CE re-evaluations were performed per 
regulation.   

From these two sources of information, the listing of CEs, Section 4(f) reviews, and CE reevaluations 
subject to this monitoring event was generated.  The Team reviewed 42 randomly-selected project files to 
assess how NDOT is processing environmental reviews assigned under the CE MOU. Of those project 
files, Section 4(f)-only documentation was reviewed for 4 projects, and NEPA re-evaluation-only 
documentation was reviewed for eleven of the projects. These additional focused reviews occurred to 
ensure statistically valid samples for reevaluations and Section 4(f) documentation in addition to the 
statistically valid sampling of CEs. During the project review phase, NDOT granted permissions for 
FHWA reviewers to remotely access their system, OnBase, and project files were reviewed remotely and 
online by the Team. 

To streamline FHWA’s project review efforts, a review table was developed to track the initial 
observations from the project review.  The table contains 24 standardized “Yes/No” statements that were 
answered for the projects reviewed.   The statements were created based on observations from past 
reviews, the objectives of this review, and the stipulations outlined in the 2018 CE MOU.  The statements 
in the table were tailored so that if the statement is true for a project, the recorder would place a “Y” in 
that column, indicating that specific review element was completed correctly for that project.  If the 
statement is not true for the project, the reviewer would place an “N” in that column, indicating a potential 
issue with that item.   A few statements may not have been applicable to the project and, therefore, an 
“NA” would have been recorded. This review table was used as a communication tool by  the FHWA 
review team to record and gather initial thoughts and observations on the projects reviewed. Moreover, 
the review table was also used to inform and develop some of the elements recorded in the Observations, 
Findings, Recommendations, and Successful Practices section of this report. Appendix D contains the 
statements included in the review table. 

Separate from the project review, the Team also interviewed key NDOT staff and representatives from 
one Federal agency responsible for project permits.  To prepare for this effort, the Team gathered 
questions asked during other process review and monitoring interview activities, both from within 



 

8 
 

Nebraska and from other states.  The Team also generated unique questions based on information gained 
from project reviews that occurred for this monitoring event, from the review of NDOT process and 
procedure manuals, and from the 2017 Readiness Assessment.  From this large listing of questions, 
specific questions were identified to ask during the interview phase of this monitoring event.  Based on 
this list of questions, FHWA Division staff then identified key NDOT and resource agency personnel to 
interview, and the Team designated which interviewees would be asked which questions.  

NDOT interviews occurred during monitoring week (March 25, 2019).  The Team split into two sub-
teams of two FHWA employees each, and each sub-team interviewed NDOT staff individually, using the 
previously generated list of questions per interviewee.  For a listing of NDOT staff interviewed, see 
Appendix E and for the compiled listing all questions asked during interviews, see Appendix D. 
Information gained during interviews was used in development of the Observations, Findings, 
Recommendations, and Successful Practices section of this report.   

OF NOTE: Just prior to and during the March Monitoring week, the State of Nebraska was severely 
impacted by an extreme, wide-spread flooding event that significantly damaged the State’s transportation 
network.   In response, FHWA offered to shift the monitoring week to a later time, but noting the long-
term nature of the flooding response workload, NDOT elected to keep the monitoring week as scheduled.  
As a result, a few key NDOT staff were not available for interviews during this monitoring event, which 
left some planned interview questions unanswered. Those questions, although shown in - Appendix E, 
will be tabled until the next CE monitoring event.  In addition, separate flooding events of March and 
May also significantly impacted the workloads of both FHWA and NDOT, leading to delays in gathering 
additional information for the review and delays in developing and executing this review report.   
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Observations, Findings, Recommendations and Successful Practices 

 
The following are terms used within this section: 
 
 Observation: The narrative that describes the current status and conditions found during the review 
compared to criteria, such as law, regulation, policy, standard, or practice.    
 
Recommendation: Suggested actions to change or improve the conditions described by the observation. 
 
Finding:  A statement of partial or full non-adherence to a statute, regulation, FHWA guidance, FHWA 
or NDOT policy, NDOT procedures, agreements, and/or or the MOU, and a discussion of changes 
recommended by FHWA to address the finding.  
 
Successful Practice:  NDOT practices that the Team believes are successful, so that NDOT could 
consider continuing or expanding those programs in the future.   
 
I. Compliance with governing laws, regulations, Executive Orders, FHWA Policy and the CE MOU.   
 

A. Observation: Per the CE MOU Stipulation IV.A.7, NDOT agreed—in an effort to minimize 
the likelihood of an irreconcilable material conflict with applicable Federal law—to “use its 
best efforts to provide notice to FHWA of proposed new or revised Nebraska laws, and State 
regulations, guidance, and written internal standard operating procedures that are applicable to 
the State's performance under this MOU. Furthermore, the State will use its best efforts to 
provide these materials to FHWA for review and comment before they become final.”   
Through review efforts it was apparent several changes in NDOT procedures occurred without 
offering FHWA the opportunity to review or comment on the changes prior to NDOT 
execution of the changes. In the spirit of partnership, coupled with FHWA’s overall program 
oversight responsibilities, it is important that NDOT shares changes to guidance with FHWA. 
FHWA can then inform NDOT when changed procedures may be inefficient or noncompliant. 
This will also facilitate our joint responsibilities under the MOU and will result in more 
efficient and effective monitoring reviews.  
 
 For example: 
 

a. NDOT used a new undocumented procedure to conduct environmental review of ROW 
disposals instead of following the NDOT outlined procedures that FHWA had 
reviewed prior to CE assignment.  Under this new procedure NDOT staff used the 
NDOT-53 form (probable class of action form) as a CE for small ROW disposals. 
FHWA was not notified of the change prior to implementation of the alternative, non-
documented procedure.   With this change, it is unclear whether compliance with other 
applicable environmental regulations will be achieved in application, and this deviation 
could also lead to confusion or inconsistency in the practice of ROW disposal 
environmental reviews.  
 

b. During the review process, FHWA reviewed the online version of NDOT’s 
Environmental Procedure Manual Chapter 4 regarding Categorical Exclusions, to 
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review the NDOT CE approval thresholds.  FHWA found changes and substantive 
discrepancies between the online version of the manual and the version reviewed and 
accepted by FHWA on July 2, 2018, most notably to Table 4-1.  NDOT changed the 
manual without providing the changes to FHWA for review and comment, as stipulated 
by the MOU.  See Appendix B and F of this report for a comparison of referenced 
Tables.   

 
Finding: Per Stipulation IV.A.7, the State agreed to use its best efforts to notify FHWA of 
changes in NDOT guidance and written internal standard operating procedures for FHWA 
review and comment before they become final in an effort to minimize the likelihood of an 
irreconcilable material conflict with applicable Federal law.  This has not occurred in all cases. 
NDOT’s failure to provide FHWA an opportunity to review and comment on these revisions 
to guidance and written internal standard operating procedures hampered FHWA ability to 
identify any inconsistencies between the State procedures and Federal requirements.  Lack of 
notifications such as these can lead to potential compliance challenges.   
 
Working with FHWA, NDOT must establish protocols to ensure it provides new or revised 
state guidance and written internal standard operating procedures to FHWA for review and 
comment before finalizing these materials to minimize the likelihood of an irreconcilable 
material conflict with applicable Federal law.  

 
B. Observation: The Team found projects that were not properly classified per 23 CFR 771.117. 

As noted in the MOU, Subsection I.A., the state has assumed the responsibility for 
determining whether a federal-aid action is one that has been designated as a CE by the US 
DOT Secretary and meets the definition of a CE under 40 CFR 1508.4 and 23 CFR 771.117 
(a) and (b).  Furthermore, CE assignment only applies to (c) and (d) listed activities, and the 
State has the responsibility for ensuring the project being reviewed is properly assigned to the 
correct (c) or (d) listed activity, as outlined in the regulations. 

 
When reviewing a project, or “batch” of projects, NDOT is responsible for ensuring the federal 
action fits one of the (c) or (d) listed activities found under 23 CFR 771.117.  If it does not fit 
with one of these activities, the project is not assignable and must come to FHWA for review 
and approval.  Compliance with this stipulation and disclosure of the appropriate activity type 
is demonstrated by recording the listed category paragraph and activity number within the CE.    

 
During the project review, one CE was found that was issued for three projects (a batched 
review), because each project on its own was not operationally independent; all three had to be 
constructed to complete the federal action.  For example, earthwork contracting for all the 
projects was captured in the contracting for only one of the projects.  Therefore, the grouping 
of these projects together into one NEPA review was appropriate, because no one action could 
be considered a separate and complete project.  
 
These three projects, constructed together, would re-build mainline interstate and interstate 
ramps, would demolish a rest area, would build a new rest area at a new location away from 
the previous location, and would reconstruct a road leading from the interstate to a separate 
destination.  
 
Within the CE for this grouping of projects, the CE category was listed as (d), but the 
regulatory activity number was left blank.  Per procedure, the CE category and activity number 
must be listed.  Within block 22.1 of the CE, there was a note assigning multiple activity 
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numbers to this grouping of projects, because there was no one activity that covered all the 
construction activities.   

 
Per Section I.B of the MOU, assignment pertains only to activities listed in 23 CFR 771.117(c) 
and the example activities listed in 23 CFR 771.117(d).  As demonstrated through the CE 
documentation, this activity did not fit activities listed in subpart (c) of the regulations, and it 
did not fit any of the example activities listed in subpart (d).  Therefore, this CE was not 
assignable to the state.  

  
Finding: The Team found a project whose CE action was not listed as a designated action in  
23 CFR 771.117, and therefore NDOT is not in full compliance with Stipulation I of the CE 
MOU.  From the Council of Environmental Quality’s guidance on establishing CEs “Federal 
agencies must be sure the proposed category captures the entire proposed action. Categorical 
exclusions should not be established or used for a segment or an interdependent part of a larger 
proposed action. The actions included in the category of actions described in the categorical 
exclusion must be standalone actions that have independent utility.”   

 
Recommendation: NDOT should amend their CE guidance to clarify how to properly apply 
CE activity types to projects.  Furthermore, NDOT should consider developing written 
guidance for how to determine whether “batching” of projects is required (e.g., when they lack 
logical termini or independent utility on their own), and when not required, how to determine 
whether it makes sense to batch for efficiency.  Furthermore, NDOT should update their 
guidance documents to clarify how to handle projects that do not clearly fit into a (c) list or (d) 
list CE action.  

 
C. Observation: The Team found a group of CE reviews utilizing the limited Federal assistance 

CE, (c)23, that were batched into one NDOT CE document.  It appeared to the review team 
that each project likely met the CE criteria independently (each had a cost below the threshold 
required, each had independent utility, and did not have unusual circumstances) but there was 
no evidence that this evaluation was conducted for each separately (for example, that each 
individual project in the batch had independent utility). FHWA acknowledges that using one 
CE documentation to cover multiple projects that qualify for the same CE is an effective way 
to expedite documentation and reduce paperwork as long it is clear and there is evidence that 
the CE applies for each project independently, including consideration of logical termini, 
independent utility, and unusual circumstances requirements.   

 
Recommendation:  FHWA recommends that, for projects batched for convenience, NDOT’s 
project record include evidence that the applicable CE requirements were independently 
applied for each project in the batch.  For example, for projects batched in one CE (c)23 
documentation, the file needs to include an acknowledgement or evidence that each project 
individually meets the dollar threshold, has independent utility, and was checked for unusual 
circumstances.  
 
When NDOT has assigned different project numbers to projects that together comprise one 
federal action and are therefore “batched” together for one CE review, the file needs to include 
documentation that the batch of projects together also meet all applicable federal requirements. 
For example, projects grouped together because they do not individually have independent 
utility must collectively meet the limited federal assistance CE requirements, if using (C)23).  
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FHWA recommends that NDOT provide additional guidance on batching practices, and 
expectations on the considerations of logical termini, independent utility, and unusual 
circumstances.  

 
D. Observation: NDOT has executed a letter called a “Bridging document”, which was attached 

to the top of each CE reviewed by the Team.  According to NDOT interview respondents, the 
purpose of the bridging document is to identify projects that started the environmental review 
process prior to the execution of the CE MOU, because the records and forms associated with 
these projects may not follow the process, procedures, and forms approved in association with 
the execution of the CE MOU.   
 
Recommendation:  FHWA recommends establishing a sunset date for the use of the bridging 
document to avoid confusion and inconsistent application of the applicable requirements to the 
projects.   

 
E. Observation:  Just prior to and during the March Monitoring week, the State of Nebraska was 

severely impacted by an extreme, wide-spread flooding event that significantly damaged the 
State’s transportation network. In addition, separate flooding events in March and May also 
significantly impacted the workloads of both FHWA and NDOT, leading to delays in 
providing timely information to the Review Team, gathering additional information for the 
review, and delays in developing and executing this review report. As a result, NDOT and 
FHWA failed to meet deadlines as specified in the CE MOU. Both agencies have noted this 
issue and it should be the goal of both agencies to take steps to produce more timely 
information and reports for future monitoring events.   
 

F. Observation:  The review team relied upon OnBase, the NDOT document repository system, 
to review project files. This system and its procedures for data entry resulted in state project 
files that were well organized and easy to navigate.  However, the review team found local 
Federal-aid project files to be less organized and less complete in comparison.  Per NDOT 
interview respondents, LPA project files are getting better as compared to pre-assignment, but 
more work could be done in this area. 
 
Recommendation:  NDOT should review the use of OnBase for Local Government federal-
aid projects and develop protocols to ensure equivalent document retention and naming 
conventions as state federal-aid projects. 

 
Successful Practice: Overall, a great foundation for efficient document retention has been 
established using OnBase.  The system allowed an easy review/assessment of project files, 
technical reports, QA/QC documentation, and decision documents. 

 
G. Observation:  As part of the March 2019 Monitoring interview process, FHWA interviewed 

one Resource Agency, the U.S. Army Corps of Engineers (USACE).  During the interview, the 
USACE expressed some unease with NDOTs application of non-notifying Nationwide permit 
#3 (NWP 3) to the Federal-aid program, which pertains to maintenance of existing facilities.  
In April of 2019, FHWA asked NDOT how they determine when the use of non-notifying 
NWP 3 is appropriate on a Federal-aid project.  In response, NDOT stated that NDOT’s 
interpretation of the NWP 3 assumes that culvert extensions are minor deviations in the 
existing structures’ configuration or filled area.  Based on conversations with both the USACE 
and NDOT, it appears the agencies may have different interpretations of when a non-notifying 
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NWP 3 can be used for items such as culvert extensions.  Inappropriate application of non-
notifying NWP 3 to federal-aid projects may lead to fiscal ramifications and potential non-
compliance.      
 
Recommendation:   To assure adequate compliance with Section 404 of the Clean Water Act, 
including Regional and General Nationwide permit conditions, adequate compliance with the 
CE MOU, and clarity among environmental reviewers of federal-aid projects, NDOT, FHWA, 
and USACE should coordinate regarding appropriate application of non-notifying NWP 3 to 
federal-aid projects and reach an understanding of applicability.  The understanding should be 
documented to ensure consistent application of the requirement.   

 
II. Processing projects assigned under the MOU: consistency in assessment and documentation 

standards as outlined in FHWA-accepted NDOT manuals 
  

A. Observation: NDOT has made notable improvement managing project change through the 
life of project development.   
 
Successful Practice: Per interviews, although independent from CE assignment, the Change 
Control Accountability Meetings and the concept of Super-Teams have helped minimize and 
manage the timing and number of project changes during and after NEPA.  In addition, the use 
of the Project Description documentation process appears to have helped efficiently 
communicate project changes when they occur.  While improvements have been realized, 
NDOT should continue to manage project changes as one tool for efficiently delivering CEs. 

 
B. Observation: Based on interviews, FHWA learned the Communication Division has a process 

where they summarize comments received from the public during project comment periods 
into a table, then assigns specific comments in the table to NDOT subject-matter experts to 
generate a draft answer to the comment.  The Communication Division then compiles these 
answers, drafts response letters and sends written responses to the original commenters. 
 
Successful Practice:  The process employed by NDOT of routing public comments received 
to NDOT subject matter experts for drafting responses to the commenter is a noteworthy 
process/practice.   
 

C. Observation:  Comments received from the public were difficult to find within CE 
documentation, often unmarked and not clearly presented in the CE attachments, without 
discussion or disclosure in the CE itself, and substantive public comments pointing to 
potentially concerning impacts were not always clearly assessed in the CEs. Substantive or 
potentially significant impacts and concerns raised by the public need to be assessed and 
disclosed within the CE.   
  
Page 28 of the July 2018 CE instructions states: “If the project sponsor is made aware of an 
issue raised by the public, business owners, emergency services, etc. that is documented as 
being resolved through continued coordination, the impact would not be considered an 
unresolved controversy. If a commitment is made as a means to resolve the issue, include the 
commitment and a description of the outreach in the most appropriate section of the CE”. This 
instruction does not provide adequate direction to the person completing the CE 
documentation where to find public comments, how the comments should be assessed, and 
how this information should be used in the documentation of a CE. 
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a. For a batch of projects, the Team found a letter attached to the CE where concerns 
were raised regarding work on an ancillary highway and the associated impacts to 
harvest and trucks travelling through the construction zone to reach the grain elevators.  
Specifically, the commenter stated:  
 

“During this period of time we typically receive one thousand or 
more trucks into our elevator. Both sides of the highway would be 
affected and the result would be extremely unfortunate for the area 
wheat growers and our elevators. Any road work during this period 
would be very disruptive to the truck traffic in and out along the 
entire link and would severely slow the harvest.”  
 

This concern was not disclosed or assessed in the CE document.  There was a 
commitment in the mitigation section to keep the facility driveways open from June 
15th to July 27th, but there was no context provided for the mitigation.  
 
The NDOT CE Form instructions require disclosure and assessment of access 
disruptions within Section 16 of the CE.  From block 16.7 CE instructions: “Disclose 
whether access closures are anticipated, note the location and expected duration of 
access closures, and assess whether any social or economic impact may result from 
the closures.”  Block 16.7 of the CE is silent regarding the access impacts at the grain 
elevator.  Furthermore, without the additional information called for by the CE 
instructions, it is difficult to ascertain whether the described mitigation alone would 
be sufficient in preventing substantive or potentially significant impacts to area farms, 
the harvest, or farm-to-market activities.  

 
b. Also on the same batch of projects, one commenter noted the tourism value of the 

existing Visitor Center, which is to be removed and reconstructed at a new site by these 
combined projects.  From the commenter, who identifies as a seasonal employee of the 
NE Tourism Commission and a travel counselor: 
 

“This is the first rest area and Visitor Center on East Bound I-80 as people enter 
the state. I see many stopping to look over the large amount of information 
displayed on points of interest in Nebraska.  With the large room we can 
provide a place for relaxation, which induce conversation and an opportunity to 
promote various points of interest to an individual.  We also have plenty of 
storage area for material gathered at our brochure sway every spring which 
saves on shipping throughout the summer.  I’m told that tourism is second to 
agriculture as a source of revenue in Nebraska.  We need to be welcoming to 
the several thousand visitors who come in to the EB I-80 Travel center.” 
 

There was not sufficient information provided to determine whether there continued to 
be an unresolved controversy (i.e., a potentially substantial or significant impact to 
tourism) or whether the controversy had been resolved. The NDOT response letter to 
the commenter was a short “thank you for the information” letter. The CE does not 
discuss the resolution of the comment as required by the July 2018 CE instructions.  
 

c. On another project, there were also comments from the public questioning impact to 
regional harvest if construction occurred during harvest season, but this concern was 
not disclosed or addressed in the CE.  
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Recommendation: Clarify manuals and instructions and train staff to ensure social, economic 
and environmental concerns raised by the public are disclosed and assessed in the CE.   
 
Recommendation: Returning to the practice of identifying substantive issues raised by the 
public and disclosing those, along with the response, within the CE Public Involvement section 
would greatly minimize the risk of missing potentially significant issues raised by the public.  

 
D. Observation: Re-evaluations and Environmental Certifications:    

a. Based on interviews and project file reviews, it is unclear how NDOT verifies technical 
documents remain valid prior to authorization of the next major federal approval 
(ROW or construction).  For example, the Team heard different answers for the 
frequency at which the Environmental Justice (EJ) memo should be checked to ensure 
the analysis is still valid.  Most answers were either 1) if the EJ memo is over 3 years 
old, or 2) if the EJ memo was created before 2015.   
 

b. Based on interviews and project file reviews, there are opportunities to create 
efficiencies in the re-evaluation process for local government projects.  It appears the 
NDOT process is to re-evaluate every CE prior to ROW authorization for local 
projects, regardless of the CE signature date.  FHWA found multiple examples of re-
evaluations being issued within a week of the CE signature, and one example of a re-
evaluation starting the same day as the CE signature, for no reason other than ROW 
needed to be authorized.   While NDOT can choose to continue this practice, there are 
other options available that would be less labor and time intensive.  FHWA is willing 
to discuss potential programmatic options at the request of NDOT.  
 

c. Based on interviews and project file reviews, NDOT should be commended for 
initiating the environmental certification form process for checking the final PS&E 
plans against the CE , which is the mechanism employed on state projects to comply 
with 23 CFR 771.113(a).  However, a similar process does not exist for the local 
program.  Based on file reviews and interviews, there is not a consistent, documented 
process followed by NDOT to ensure consistency between the CE (or subsequent 
reevaluations) and the final plans, nor to ensure applicable permits have been obtained, 
prior to authorizing a project for construction. 
 

d. Frequently in CEs, there will be a commitment to re-evaluate the CE if federal funds 
will be provided to a utility company for relocations or if the contractor will relocate 
utilities.  During interviews, the Team asked how a decision made to federally fund 
utility relocations after NEPA completion was communicated to the NDOT 
Environmental Section, to ensure NEPA requirements are met.  The interviewees did 
not know if or how this information was provided to NDOT Environmental.  
Interviewees did describe methods of transferring information in the event the 
contractor would be responsible for relocating utilities.    

 
Finding: NDOT does not have a system for checking and documenting the consistency 
of the PS&E package with the final CE for local government federal-aid projects to 
demonstrate compliance with 23 CFR 771.113(a).  
 
Finding: NDOT does not have a process to rechecking NEPA compliance when 
federal funds are provided to utility companies after NEPA is completed.  
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Recommendation: NDOT should consider developing a strategy for identifying a 
“shelf life” for technical documents, or a simple method for documenting no change to 
a technical document prior to authorization for construction.  As an option, the 
environmental certification form could be enhanced to provide a final 
check/documentation point for verifying and documenting the continued validity of 
technical documents.   
 
Recommendation: NDOT should consider developing a “shelf-life” strategy for CEs, 
and a simpler method for documenting no change to a CE (when applicable) for local 
government ROW authorizations.   
 
Successful practice: As the Team learned during interviews, NEPA analysts are doing 
a good job of monitoring the Project Description Form found in OnBase and using that 
as a tool for determining when a reevaluation may be needed. Also, designers are 
emailing NEPA Analysists and NEPA PMs when changes are occurring. There are also 
meetings, such as the ECM meetings and CCAM meetings, where project changes and 
questions can be communicated amongst the designers and environmental 
practitioners. 
 

E. Observation: Development of Environmental Commitments:  Based on interviews, the Team 
learned the development and scripting of commitments found in CE documents and technical 
documents is primarily completed by NDOT Environmental staff.  Some interviewees 
suggested it would be helpful to route the drafted commitments through the District and 
designers to ensure clarity, biddability and enforceability before they are provided to outside 
agencies (ex, officials with jurisdiction, USFWS, etc) and/or before finalizing in the CE.   
 
During interviews, FHWA heard that some of the environmental commitments issued within 
CEs are unclear or difficult to implement.  Some commitments were written too “softly”, 
meaning they were either unclear, non-enforceable, or were already covered through a 
standard specification. Some “soft” commitments, like “keep dust down” or “keep noise low”, 
can be difficult to implement during construction and may already be covered under the 
NDOT’s Standard Specifications.   
 
Recommendation: NDOT should consider developing a process to provide district and design 
(or local government) staff the ability to review and provide comments on draft commitments 
prior to finalization.  The review would help ensure commitments are biddable, clear and 
enforceable. 
 

F. Observation: Program Management: Since 2015, FHWA has compared project CE approval 
dates to the projects Plans, Specifications and Estimates (PS&E) turn-in date (provided by 
NDOT) as a measure of the health of the CE program.  Final design activities start prior to the 
NDOT-established PS&E turn-in date, and if CEs are not approved prior to the start of final 
design, it means NEPA is a project critical-path item.  In addition, not only is this measure an 
indicator of the health of the CE program, but by regulation NEPA must be complete prior to 
the start of final design (23 CFR 771.113(a)) and by FHWA Order 6640.lA.  CE approvals 
occurring after PS&E turn-in are not in compliance with this requirement. 
 

a. For this CE monitoring event, the Team compared the CE approval date to the PS&E 
turn-in date and found 54% of CEs reviewed were approved prior to PS&E turn-in.  As 
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the following chart illustrates, the percent of CEs approved prior to PS&E turn-in 
decreased 23% from the previous review in January 2018, but still 36% higher than the 
completion rate from December 2015: 

 
 Review Date Percent of CE’s approved prior to PS&E 

turn-in  
March 2019 54% 
January 2018 77% 
December 2015 18%  

 
The decreased success rate may be attributable to implementation of this new CE 
assignment program.  FHWA will continue to monitor this indicator through future 
monitoring events. 

 
b. Importantly, per FHWA Order 6640.1A (October 1, 2010), NDOT and the Division 

Administrator are required to develop State specific preliminary design policies to 
clarify activities which are classified as preliminary design versus final design. The 
Division and NDOT have met several times in the past, but this requirement has yet to 
be fulfilled.  In addition, the need to comply with this Order and associated regulation 
(23 CFR 771.113(a)) was identified as a priority 1 gap during the readiness assessment 
of 2017 and it remains an outstanding item.  Fulfilling this responsibility will not only 
satisfy the DOT order and the outstanding Readiness Assessment item, it would also 
help improve the success of the CE approval vs PS&E indices. In addition, it will help 
NDOT successfully move more CE activities out of the project delivery critical-path. 

 
Finding:  In compliance with 23 CFR 771,113(a) and FHWA Order 6640,1A, NDOT 
must develop an SOP and update NDOT's Project Management and Design Manuals to 
clarify the timing of NEPA requirements relative to final design. In addition, NDOT 
must develop procedures sequencing NEPA completion and final design for 
compliance with FHWA Order 6640.1A [23 CFR 771.113(a)].  FHWA requests NDOT 
submit a schedule for completing this task and a tentative approach outline within 1 
month of receiving this final report.  

 
G. Observation: Natural Resource Conservation Service (NRCS) coordination and farmland 

conversions: In Nebraska, conversion of farmland to a transportation use is common.  By 
NDOT practice, to determine whether coordination with NRCS is necessary, and to determine 
whether prime or unique farmland impacts may be of concern, the NRCS -CPA-106 form is 
partially completed by the project sponsor. The form is a stepped process, with Part IV of the 
form filled out by the project sponsor.  Other portions of the form are under the purview of the 
NRCS to complete.  Part IV of the form asks specific questions, and the project sponsor inserts 
a number value in response to the questions.  These numbers are added together to determine a 
“score” for this portion of the form.  Per NDOT practice, if the compiled score of Part IV is 
below 60, impacts of concern are assumed to not exist, no coordination occurs with the NRCS, 
and the remainder of the form is left incomplete.    
 
Based on review of project files, no project scored above the 60 threshold in Part IV of the 
form, and therefore impacts were assumed to not exist and no coordination occurred with the 
NRCS. Based on anecdotal evidence and Division observations, projects in Nebraska rarely, if 
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ever, have scored above 60 using this process.  It is unclear how the transportation 
practitioners are assigning numbers to certain questions within the NRCS -CPA-106 form.   
 
Recommendation:  NDOT should coordinate with NRCS to verify that NRCS-CPA-106 form 
is being completed correctly.  
 

H.  Other noteworthy Successful Practices:  
• Environmental sheets, or “e” sheets: NDOT is commended for developing and integrating 

a method for marking sensitive areas on project plans as a way to efficiently communicate 
avoidance of sensitive areas to the contractor. 
 

• Project Description Forms:  The process of recording the original project descriptions for 
state projects, then recording project description updates within a single form, is a helpful 
tool for ensuring the entire project team understands the most current description of project 
activities. 

 
III. Excluded projects: Determination and documentation of CEs excluded from the CE Assignment 

Program and retained by FHWA. The MOU says that any activity that is not listed in 23 CFR 
771.117 (c) or (d) as a CE activity is not assigned, nor are listed activities that require the completion 
of an EA or EIS assignable.  

 
A. Observation: Projects that may not have significant effects and meet the criteria for CE 

designation, but do not fall into any of the categories of actions listed in the CE regulations, 
are excluded from assignment.  These types of projects must be submitted to FHWA for 
review and approval.  
 
As noted in Section I.B.b. of this report, a batch of projects were approved as a general (d)-
listed activity, with a note in a comment field assigning different activity numbers to this 
grouping of projects.  While it was appropriate to review and approve this group of projects 
together as one federal action, it was not appropriate to reference different CE activity types to 
approve this action.  It is possible that multiple activity types were referenced because there 
was no single activity type that would cover the action as a whole.  This project could have 
been treated as an “open-ended” CE, but this would have required FHWA review and 
approval, because it was not an assignable activity under the CE MOU.  
 
Furthermore, as discussed in Section II.C of this report, it’s unclear whether potential conflicts 
raised during the public comment process were resolved (impacts to NDOT’s tourism 
program, impacts to harvest and the grain elevator facility, and impacts to freight during rest 
area closure).  This raises the question as to whether a different classification of CE or whether 
an EA may have been the appropriate NEPA class of action for the project.  

 
Finding: NDOT does not have clear guidance for its specialists on how to deal with actions 
that are not covered by one single CE activity, but can qualify for a “open-ended” CEs.  
NDOT does not have clear guidance on how to document the disposition of public comments 
when no additional action will be pursued or is warranted.  
 
Recommendation: Clarify in guidance and through training that CE determinations cannot be 
a composite or aggregate of multiple CE activities and ensure clarity on how to document the 
disposition of public comments when no additional action will be pursued or is warranted.  
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B. Observation: The MOU stipulates that NDOT is responsible to conduct re-evaluations of CE 

projects, including those projects where FHWA was responsible for the CE determination 
prior to executing the MOU.  However, NDOT is not assigned the responsibility to make re-
evaluation decisions for excluded projects, including unassignable CEs, EAs, or EIS projects. 
During the review, FHWA randomly selected a handful of re-evaluations executed post CE 
Assignment for review.  
 
From that review, one excluded project was identified that had an re-evaluation.  This project 
was originally reviewed and approved by FHWA as an “open-ended” d-listed CE prior to the 
execution of the 326 CE Assignment MOU (September 5, 2018). After the execution of the 
MOU, in the fall of 2018, NDOT had reviewed and approved project changes for the subject 
project through a re-evaluation.  Within the same timeframe, FHWA initiated a conversation 
with NDOT about reevaluations for “open-ended” CEs, because the Division wanted to ensure 
NDOT understood “open-ended” CE reevaluations were not assignable.  This conversation 
occurred at the conclusion of an unrelated meeting.  Later that same day, NDOT staff 
contacted the Division to self-report they had recently approved an unassignable CE 
reevaluation. Subsequently, the Division worked with NDOT to correct this error.   
 
Finding: NDOT reviewed a re-evaluation that was not assignable because it was on a “open-
ended” d-listed CE. The error was subsequently corrected through coordination with the 
Division. 
 
Recommendation: Clarify in guidance and through training that re-evaluations of “open-
ended” d-listed CEs made by FHWA are not part of NDOT’s assigned responsibilities.  

 
IV. Adequate State resources (including provision of financial resources), qualifications, expertise, 

standards, and training. NDOT has agreed in the MOU to maintain adequate organizational and 
staff capability and expertise to effectively carry out the responsibilities assigned to it under this 
MOU.  

A. Observation: Based on interviews and a review of the Environmental Section Organizational 
chart, FHWA learned that four of the six NEPA Specialists on staff at NDOT had one year or 
less NEPA experience at the time of the review.   In addition, at about the time of CE MOU 
execution in the Fall of 2018, NDOT established and staffed four new positions, titled 
Environmental Project Managers.  While the staff promoted to these positions are well-
respected, most of them have a specialized, non-NEPA background.   During interviews, 
several NDOT staff members talked about the need and desire for additional training.  
 
Recommendation:  NDOT should develop a strong on-boarding and training program to 
ensure new (existing and future) NDOT environmental staff are suitably equipped and trained 
to execute an effective and compliant CE MOU program.  

 
Recommendation: Financial and staff resources should be allocated to raise staff 
qualifications and to expand staff experience, especially in NDOT’s approach to NEPA 
compliance. Both experienced and new staff need time set aside to accommodate training and 
staff development. The Team encourages NDOT to continue to commit time and financial 
investments to training for staff competencies and qualifications as well as for efforts to retain 
trained and qualified staff.   
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B. Observation: Through the interview process, the Team could not determine who at NDOT is 
responsible for assessing whether NDOT Environmental staff or consultants working for them 
have the technical expertise to carry out responsibilities NDOT has assumed pursuant to MOU 
stipulation IV(D)(2).   
 

Recommendation: NDOT should clarify how these decisions are made and who at NDOT 
is responsible for making this determination. 
 

C. Observation: The Team remains unclear on NDOT’s approach or plan for training, especially 
training to support the fulfillment of NDOT’s assumed NEPA responsibilities. FHWA learned 
from Interviewees that a training plan exists, but when the Team requested a copy during the 
monitoring week, they were told there was no plan available to provide to FHWA. 
 

Finding: In compliance with Section IV.F.4 of the CE MOU, NDOT needs to provide 
FHWA a copy of their training plan, within the timeframe specified by the MOU.  If 
NDOT does not have an environmental staff training plan, provide FHWA a schedule for 
development. 
 
Recommendation: FHWA is willing and able to provide training on technical and 
practical aspects of the NEPA process as well as workshops tailored to NDOT’s training 
needs, at the request of NDOT.  

  
D. Successful Practice: Although NDOT still needs to develop their formal training program, 

informal training occurs in Project Coordination Meetings, and during Environmental 
Document Unit staff meetings.   

 
V. State Quality Control and MOU Performance Monitoring and Quality Assurance.  

 
A. Observation: MOU stipulation IV(E)(2) requires NDOT to monitor its processes relating to 

project determinations, environmental analyses, and project file documentation, and check for 
errors and omissions. NDOT also must take corrective action as needed.  
 
As part of the file review, the Team observed that regular quality control activities as outlined in 
NDOT’s QA/QC manual and CE Checklist Manual are not consistently being carried out, nor is 
there evidence that NDOT is monitoring these processes. The Team was also unable to determine 
if peer reviews were completed by staff experienced to perform QC (See IV.B., of this section of 
the Monitoring Report). Also, few records of specific QC comments or QC review errors and 
omissions were found in project files. The majority of CEs reviewed contained substantive errors 
(more than minor typographical errors or inconsequential omissions) that may have been 
prevented if the appropriate processes were followed, and/or QC process and oversight were 
improved. Examples of these errors include but are not limited to the following:  
 

Sample of Issues Observed 
CE language indicates there will be a detour for more than 135 working days but the 
CE mitigation states “The project shall not result in traffic disruptions, requiring 
detours, temporary roads, or ramp closures that are greater than 30 working days.”. 
The two statements are inconsistent with each other. 
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The hazmat section 11.6 states, "NDOT reviewed the project after the project 
description changes on August 10, 2018 and determined the project description 
update including the asphalt overlay is minimal in noise and the duration is short. 
This does not constitute as a disproportionately high and adverse effect. A 
mitigation measure will be included in the NEPA document to ensure that the 
contractor is limited to the duration and work stated (see Section 17.5)."  This 
statement is ambiguous and during post-monitoring week coordination with NDOT, 
they acknowledged the statement was included in the CE in error. 
Block 18.2 indicated a change in scope and that nighttime work with lights would be 
needed.  Therefore, the public involvement office was planning to provide additional 
PI opportunities.  This commitment was not carried forward in the commitment 
section of the CE. 
The final plans for the project, as found in OnBase, did not include the sensitive area 
(historic site) as an avoidance area, as required by the mitigation. 
The CE’s discussion of Interstate traffic management during construction wasn’t 
understandable and the text contradicted itself.  During the Project review process, 
NDOT acknowledged there was an error in the text and that the plans for handling 
the traffic during construction changed during the life of the CE review. However, 
the CE documentation and mitigation were not updated to reflect the changes. 
Additional ROW needs were identified December 8, 2017 but the Section 4(f) 
review occurred July 6, 2017.  NDOT indicated they did check for Section 4(f) 
properties when asked during project reviews.  However, there isn’t documentation 
in the file to demonstrate the review occurred. 
The Section 106 documentation states the NDOT Professionally Qualified Staff 
(PQS): “indicated that NDOR would make a commitment in the NEPA document to 
develop a Memorandum of Understanding (MOU) with the Ponca Tribe of Nebraska 
to develop such a collaborative project”, but there is no commitment in the CE. 
Reviewers found empty fields in project CEs, that, based on reading the CE 
instructions, reviewers expected to find some information (for example, fields 10.3, 
10.4 and field 16.7). It is unclear whether this is due to a glitch in the CE SmartForm 
programming which is allowing CEs to be finalized with incomplete fields, whether 
human error caused the fields to be left blank, or whether instructions need to be 
improved to clearly articulate when fields can be left blank. 

 
Finding: The majority of CEs reviewed contained substantive errors that should have been 
captured and prevented through adequate QC protocols.  
 
Recommendation: NDOT should improve its Quality Control protocols to ensure CEs are 
meeting established requirements and procedures.  For example, NDOT should maintain 
detailed records of QC reviews in the project file, including the specific items reviewers 
noted for correction.  
 
Recommendation: NDOT should also review and address the occurrences of empty fields 
in CEs, and either adjust the SmartForm, update the QC checklist to address empty CE 
fields, improve CE instructions, or provide training as appropriate. NDOT should also 
consider whether quality control and/or quality assurance training is needed.   
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Recommendation: The following commitment is commonly used and the language should 
be tweaked, since it is somewhat contradictory to the CE text when used and can create a 
scenario in which impacts occur that were not analyzed “This project shall be constructed 
under traffic with lane closures controlled by approved temporary traffic control.  The 
project shall not result in traffic disruptions, requiring detours, temporary roads or ramp 
closures that are greater than 30 working days.” 
 
Successful Practice:  Although improvements can be realized in application, the quality 
control reviews are occurring at appropriate times in the review process.   
 

B. Observation: Through interviews with NDOT staff, Quality Assurance actions have yet to occur, 
and evidence of NDOT supervisors/managers providing QA of project QC efforts were not found 
in project files.  Multiple NDOT staff stated there has not been adequate time to understand if the 
guidelines/manuals are working appropriately or efficiently. FHWA will revisit QA during the 
next Monitoring Event.  

 
Successful Practice: Although not formal QA/QC, the weekly Environmental Document 
Unit Manager meeting with Unit staff to go over project concerns was an effort highly 
regarded by interviewees as an activity that helps NDOT NEPA Specialists and Managers 
refine their program understanding and improve consistency in CE approaches. This effort 
is commended and could be rolled into a Quality Assurance Plan.  
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Conclusion 
 

This report describes the results of the first monitoring review of NDOT’s performance in terms of the 
MOU requirements.  Through the observations and successful practices presented here, the Team urges 
NDOT to continue to refine and enhance the effectiveness of their procedures, documentation, and 
decision making as it relates to their assigned CE responsibilities. This report was prepared for the benefit 
of NDOT.  NDOT has the discretion as to whether to distribute the report to outside parties.  

The Team identified approximately a dozen practices NDOT has employed to successfully deliver their 
program.  These practices include the Project Description Forms, the “e” sheets contained within the 
project plans, and the use of OnBase as the official document repository.  In addition, the team identified 
some process improvements for NDOTs consideration that could, when implemented, enhance program 
effectiveness, efficiency, and/or transparency. For example, the Team felt efficiencies could be realized 
by reviewing the frequency by which NDOT conducts reevaluations, particularly for local government 
federal-aid projects. 
 
An overall observation is that NDOT needs to adhere to all stipulations contained within the CE MOU to 
ensure satisfactory compliance.  For example: 

• There have been instances where NDOT has changed procedure without providing the changed 
guidance to FHWA for review (ex, ROW disposal process).  

• NDOT has processed reevaluations and CEs that were not assignable per the MOU.   
• FHWA and NDOT should make efforts to improve communications and coordination in sharing 

process and procedural changes. 
• NDOT must be more diligent to make certain adequate quality controls exist to ensure executed 

CEs are clear, accurate, and compliant with requirements. 

Some of the observations made in this review are consistent with early monitoring reviews in other CE 
assignment states. As with any new program, FHWA recognizes that there can be initial challenges 
implementing and adjusting to roles, responsibilities, and requirements.  FHWA anticipates that NDOT 
will respond to this review by making necessary program modifications, which FHWA will assess during 
the next monitoring event. With these program modifications, NDOT will more fully satisfy the 
requirements of the CE MOU.  

FHWA finds that NDOT is compliant with the terms of the MOU, but there numerous findings that 
require NDOT action to ensure substantial compliance.  FHWA recommends that NDOT prepare an 
action plan detailing the corrective steps to resolve the findings contained in the report.  
 
In closing, the Team thanks NDOT for the time, effort, and courtesy provided to us during our week-long 
monitoring review. We look forward to continuing the productive working partnership FHWA has with 
NDOT. 
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Appendix A:  Executed Memorandum of Understanding for State 
Assumption of Responsibility for Categorical Exclusions 
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Appendix B: NDOT EPM Table 4-1, as accepted by FHWA July 2, 2018 
 
pg 4-5 through pg 4-7: 
 
Projects that meet or exceed any Level 1 impact threshold (see Table 4-1) are not eligible for processing 
as a CE Level 1 action. At a minimum, a CE Level 2 action must be evaluated. Projects that meet or 
exceed any Level 2 impact threshold (see Table 4-1) are not eligible for processing as a CE Level 1 or CE 
Level 2 action. At a minimum, a CE Level 3 action must be evaluated, and the NDOT EDU Manager or 
Environmental Section Manager will be consulted to determine if an EA or EIS is required. 
 
Table 4-1. Categorical Exclusion Impact Thresholds 
Resource Level 1 Impact Thresholda Level 2 Impact Thresholdb 
Right-of-Way (ROW) and Property Impacts 

ROW and 
property 

Any acquisition of new, 
permanent ROW 

Acquisition of 4 acres per linear mile 
Any removal of major property improvements 
Any residential or nonresidential displacement 

Section 4(f) 

“Use” that is either 
de minimis or covered by a 
programmatic evaluation Individual Section 4(f) Evaluation 

Any exception 
Section 6(f) Any conversion Not Applicable (N/A) 
Water and Ecological Resources 

Wild and 
Scenic Rivers 
and National 
Recreational 
Rivers 

Certain 23 CFR 771.117(c) 
activities (1–25) that occur in, 
across, or adjacent to a 
protected river with a finding 
of no impact 

Certain 23 CFR 771.117(c) activities (26, 27, or 28) 
that occur in, across, or adjacent to a protected river, 
regardless of impact finding 
Any activity that is considered an impact on a 
protected river by the agency of jurisdiction, 
regardless of category 

Floodplain and 
floodway N/A 

Greater than a 1 foot rise in the base flood elevation 
Any rise that potentially affects an adjacent structure 
Any rise in a floodway 
Certain 23 CFR 771.117(c) activities (26, 27 or -28) 
that result in a floodplain encroachment other than 
functionally dependent uses or actions that facilitate 
open space use 

Wetlands and 
waters of the 
U.S. 

Greater than 0.5 acre of 
permanent wetland impact Clean Water Act Section 404 Individual Permit 

Clean Water Act Section 404 
Nationwide Permit 
Pre-Construction Notification 

Rivers and Harbors Act Section 10 Permit 
Rivers and Harbors Act Section 9 Coast Guard Permit 
or Bridge Permit 

Threatened and 
endangered 
species 

“May affect” determination 
that requires further 
consultation with resource 
agencies (in accordance with 
the NDOT Matrix) 

“May affect, likely to adversely affect” determination 
for threatened and endangered species or critical 
habitat 

Human and Social Resources 
Historic 
properties Finding of “no adverse effect” Finding of “adverse effect” 
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Resource Level 1 Impact Thresholda Level 2 Impact Thresholdb 

Hazardous 
materials 

Medium potential for 
encountering hazardous 
materials during construction 

High potential for encountering hazardous materials 
during construction 
Soil disturbance below or beyond pre-existing 
roadway fill in an active Superfund site 

Traffic noise N/A Type I project under NDOT’s Noise Policy 

Air quality N/A 
Mobile Source Air Toxics Level III effects 
Regionally significant in a designated non-attainment 
area 

Roadway N/A Addition of through-lane capacity greater than 1 mile 
in length 

Traffic 
disruption 

Minor traffic disruptions 
requiring detours, temporary 
roads, or ramp closures that 
are greater than 30 working 
days 

Major traffic disruptions requiring detours, temporary 
roads, or ramp closures that are greater than 
135 working days 
Associated temporary roads, detours, or ramp 
closures result in a substantial change to the 
environmental consequences of the action 
Out-of-direction travel greater than 10 miles in urban 
areas or 30 miles in rural areas 
Temporary or permanent interference with known 
local special events or festivals 
Temporary or permanent adverse effect on through-
traffic dependent business 
Permanent traffic pattern changes or disruptions 

Access 
disruption 

Complete closure to 
residential properties for 
greater than 5 working days 

Complete closure to residential properties for greater 
than 10 working days 
Closure of business access during operational hours 
Access restrictions to emergency service facilities or 
providers 
Change in the functionality of adjacent properties 

Environmental 
justice 

Adverse impact on minority 
or low income populations 
per NDOT’s Environmental 
Justice Policy 

Disproportionately high and adverse impacts on 
minority or low income populationsc 

Public 
involvement 

Known public or agency controversy on human, natural, or economic grounds 
(CE level or elevated NEPA classification to be determined by NDOT) 

a Projects that meet or exceed any resource consideration listed in this column are not eligible for 
processing as a CE Level 1 action. At a minimum, a CE Level 2 action must be evaluated. 
b Projects that meet or exceed any resource consideration listed in this column are not eligible for 
processing as a CE Level 1 or CE Level 2 action. At a minimum, a CE Level 3 action must be evaluated. 
c Projects that result in disproportionately high and adverse impacts on minority or low income 
populations may necessitate an EA or an EIS. 
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Appendix C: Monitoring Review Participants 

 
NDOT Interviewees: 
 
Brandie Neeman, Jeff Soula, Jason Jurgens, Jon Barber, Dillon Dittmer, Stacy Stupka, Kyle Liebig, 
Kimberly Baker, Christina Bavougia, Jacob Smith, Scott Rupe, John Buhrman, Sara Soula, Chris Hassler 
 
Other Interviewees: 
 
John Moeschen, Phil Rezac, Adam Norbert – US Army Corps of Engineers 
 
CE Monitoring Review TEAM MEMBERS: 
 
Joe Werning, FHWA Nebraska Division Administrator.  Review Champion, monitored review progress, 
editor of the review report.  
 
Melissa Maiefski, FHWA Nebraska Division Program Delivery Team Leader.  Served as Review Team 
Leader; prepared work plan; interviewer; project file reviewer; lead for developing project review 
questions; assisted with developing interview questions; developed observations, recommendations and 
findings; and principal author/editor of the review report. 
 
Owen Lindauer, FHWA HEPE Environmental Protection Specialist.  Served as Assignment technical 
advisor; project file reviewer; interviewer; reviewed project review questions; developed interview 
questions; helped develop observations, recommendations and findings; and editor/contributor to the 
review report. 
 
Scott Stapp, FHWA Nebraska Division Environmental Specialist. Conducted project file reviews; Gap 
assessment reviewer; lead for developing interview questions; assisted with developing project file review 
questions; developed observations, recommendations and findings; and editor of the review report. 
 
Justin Luther, FHWA Nebraska Division Planning and Realty specialist.  Interviewer; developed 
observations, recommendations and findings; and editor of the review report. 
 
Justin Ham, FHWA Texas Division Area Engineer. Served as project file reviewer; interviewer; 
commented on interview and project review questions; developed observations, recommendations and 
findings; and editor of the review report. 
 
Jomar Maldonado, HEPE Lead Environmental Protection Specialist. Report reviewer, editor 
 
Gloria Shepherd, Associate Administrator for Planning, Environment, and Realty. Report reviewer 
 
Doug Atkin, FHWA Delaware Division Administrator. Reviewed workplan. 
 
James Lockwood, FHWA Finance Manager. Editor of first review report. 
 
  

https://www.fhwa.dot.gov/hep/guidance/6004stateassumpt.cfm#content
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Appendix D: 2019 File Review Data Collected 
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Appendix E:  Interview questions 

 

# Question Core  Area 

1 How long have you worked at your agency/NDOT?  Standard/ Icebreaker 

2 How long have you worked in your position? Standard/ Icebreaker 

3 Please briefly explain your general job responsibilities, particularly as it relates 
the CE Assignment program. Standard/ Icebreaker 

4 In terms of the CE assignment program, what do you think is working well, and 
what do you think needs improvement? Standard/ Icebreaker 

5 How do you believe CE Assignment has been working since the execution of 
the MOU?   

6 Have you or your staff discovered any issues, concerns or deficiencies within 
this period of review? If yes, what corrective action has been taken?   

7 How has your role and responsibilities changed since CE assignment?  Have 
you developed any new processes since CE assignment? 

Program 
Management 

8 
From the FHWA perspective, it appears that most of the NEPA specialists are 
relatively new. Do you have any concerns with hiring and retaining qualified 
staff? 

  

9 What are you doing to ensure that NDOT maintains qualified staff per the 
MOU requirements?   

10 
Are you aware of any policies and procedures that were developed by NDOT 
post assignment that have not been shared with FHWA for review and 
comment, per MOU requirements? 

  

11 Has CE Assignment helped NDOT get NEPA out of the critical path in project 
development? If so, how? If not, why not?   

12 
From your perspective, how have local governments and their consultant 
handled CE Assignment? Has it been a success? Have any issues been 
encountered? 

  

13 
From a management perspective, how are NDOT managers ensuring that 
appropriately qualified staff are preparing, reviewing, and approving Cues at a 
level commensurate with the staff's level of experience/expertise? 

  

14 How does NDOT decide the class of action for a project?  For example, how do 
you know a project or action is a CE1 versus a CE2? CE3 or EA? 

Documentation; 
Program Mgnt; 
QA/QC; Training 
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15 
Gap 3c related to NDOT's training plan and its implementation. Please describe 
NDOT's implementation of its training plan in the 6 months since the execution 
of the 326 MOU (priority 2).  

Training;#Quality 
Assurance/Quality 
Control 

16 Does NDOT reach out to you to determine its training needs?  Would you let 
NDOT know if there was a need for training?   Training 

17 
How are your training needs assessed and how do you know what training is 
available?  How do you decide what training you need to take? Have you had 
any training since CE assignment? 

Training 

18 
What methods or protocol do you use to stay informed of project changes in 
development?   Are these methods or protocols adequate to ensure proper 
environmental reviews and compliance for projects? (Superteams?) 

Program 
Management 

19 
Have any QA reviews occurred yet?  If QA reviews identify deficiencies, what 
steps have or will be taken to correct deficiencies? ( for John B, re-phrase in 
terms of training program) 

Program 
Management 

20 What does government-to-government consultation mean to you? How would 
FHWA learn of a tribal request for government-to-government consultation? 

Program 
Management 

21 

How do you determine what mitigation measures or project commitments are 
appropriate for a particular project? (best case/worse case - construction 
under traffic, but mitigation allows closure up to 30 days - isn't this 
contradictory?) 

Program 
Management;Quality 
Assurance/Quality 
Control 

22 
Please explain the process for tracking training. Who is responsible for 
providing and maintaining a list of all training and training participants? How is 
the training data used within NDOT? 

Training 

23 

Who is responsible for ensuring that the environmental project file is 
complete? Is this checked by anyone?  Where are training records and public 
involvement records housed and how will FHWA gain access to these records 
during reviews or records requests? 

Quality 
Assurance/Quality 
Control 

24 What environmental streamlining activities have been implemented since CE 
Assignment? (e.g., Superteams? How is that working?) 

Program 
Management 

25 How do you determine if a project meets planning consistency between NEPA 
and planning documents? Does this differ with the class of action? Documentation 

26 How do you determine that a NEPA Specialist is sufficiently experienced and 
qualified to complete a level one CE? Level 2? Level 3?  

Program 
Management 

27 
How familiar are you with the CE guidelines, Section 4(f) guidelines, Public 
Involvement Procedure, EJ guidelines, etc.? Do they appear adequate? Do you 
ever submit comments/questions on the guidelines? 

Program 
Management 
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28 
If, after the CE is completed, it is determined federal funds will be used for 
utility relocation, how is a re-evaluation triggered and how is this 
documented? 

Program 
Management; 
#Documentation 

29 
It appears from the NDOT project files, that a nonresponse from CLGs and 
Tribes is considered a concurrence. Is this the case and if yes, what is the basis 
for the practice? 

Program 
Management, 
Documentation 

30 What happens when you don't receive a timely response to a request from an 
agency or tribe? For Example: NPS consultation on a Wild and Scenic River. Documentation 

31 How do you know that a civil rights memo is still current?  Is there a shelf-life 
or trigger by which the analysis should be revisited? 

Program 
Management 

32 

According to the MOU,"...the State will use its best efforts to provide notice to 
FHWA of proposed new or revised Nebraska laws, and State regulations, 
guidance, and written internal standard operating procedures that are 
applicable to the State's performance under this MOU. Furthermore, the State 
will use its best efforts to provide these materials to FHWA for review and 
comment before they become final." It appears that changes have been made 
to several guidance documents/forms and that these changes were not 
offered to FHWA for comment prior to the changes. What changes will be 
made to ensure that the documents are first provided to FHWA? 

Documentation 

33 
Gap 3a related to updating NDOT's forms. The update of the smart form based 
on word versions was to occur within the first 6 months after MOU execution. 
Please describe what updates have occurred. 

Program 
Management, 
Documentation 

34 

NDOT assumed the responsibility for making project level air quality 
conformity determinations for CE projects. Gap 31 is that NDOT would develop 
a SOP and guidance for satisfying this conformity responsibility. Please provide 
the current status for the SOP, manual, and or guidance.  

Program 
Management 

36 What is the status of the SOP, manual, or guidance for "reasonable assurance" 
[23 CFR 771.119(g)] to approve a CE (Gap 73)?  

Program 
Management 

37 

How do you know when to reevaluate a project? Who makes that 
determination? Who is responsible for monitoring the project through 
development to identify reevaluation needs? What information is evaluated in 
a re-evaluation? How do you determine if public involvement is required for a 
re-evaluation? 

Program 
Management 

38 
When there is a disagreement between a resource agency or tribe and NDOT, 
what steps are taken to resolve the disagreement? Have any of these 
situations arisen since assignment? 
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39 
Since September 2018, has the quality of the Section 106, ESA, and CE 
materials sent to your office in association with pre-construction notifications 
and IP's improved, stayed the same, or decreased? 

  

40 Since September 2018, have the CE's and technical documents submitted by 
NDOT met your needs for processing NWP 23s?   

41 

Thinking back to the CE's processed since September of 2018, were there any 
instances where you thought there should have been public outreach for a 
project where there wasn't, or where the outreach that was conducted should 
have been more robust?  As a follow-up, do you think proper consideration 
was afforded the feedback that was received? 

  

42 
Please walk us through how you review the PS&E package and environmental 
files to verify the environmental review remains valid and authorization of the 
project for construction is appropriate. 

  

43 

Since September 2018, have you reviewed the PS&E package and 
environmental file for a project or projects and determined the environmental 
review needed to be updated?  If yes, how often has this occurred?  Please 
walk through the process you use when this happens, or would use if it hasn't 
occurred. 

  

44 

Since September 2018, would you say the communication of project 
information has improved, stayed the same or decreased between the 
(District, LPS, design team) and the Environmental Section? (Have Superteams 
helped?) 

  

45 

How much input do you have on the clarity and enforceability of 
environmental commitments? For example, is there (District, design, LPS) 
input during NEPA, to ensure commitments are workable in construction? Do 
you find yourself trying to change commitments later? 

  

46 

Based on your perspective and experience, is there training that would be 
beneficial to the Environmental Section pertaining to project development or 
construction?  Is there training that would be beneficial to (District, LPS, 
design) staff pertaining to environmental requirements? 

  

47 

What do you think of the public involvement program for CEs? Do you think 
it's working well? Are we reaching the proper audience, and is adequate 
consideration of impacts to the public during construction being considered 
prior to the start of construction? Any suggestions? 

  

48 Do you have any questions for the Interview team, or anything else you'd like 
to share? Standard/Icebreaker 
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Appendix F: NDOT-Amended CE classification levels (Excerpt from Ch 4 of 
NDOT online Environmental Program Manual) December 2018 
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INSERT QUESTION LIST  
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For Additional Questions, please contact: 
 
Melissa Maiefski 
Program Delivery Team Lead 
Federal Highway Administration 
100 N Centennial Mall, Rm 220 
Lincoln, Nebraska 68508 
Phone: (402)742-8473 
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