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Chapter Fifteen presents guidance for the design of New, Reconstructed, and 3R projects;
additional design guidance for 3R projects is provided in Chapter Seventeen.

Chapter Fifteen
Right-of-Way
This chapter provides general information regarding the design and acquisition of right-of-way.
Right-of-way is land, either owned or with a right of usage (easement), utilized for transportation
purposes. For additional information refer to the Right-of-Way Manual (Ref. 15.1)
(http://www.roads.nebraska.gov/media/5012/row-manual.pdf).
1.

RIGHT-OF-WAY SURVEY

A right-of-way survey will be required whenever a proposed highway improvement includes the
acquisition of permanent easement rights and/ or the purchase of additional land. The need for a
right-of-way survey for temporary easements will be determined on a case-by-case basis. The
Right-of-Way Design Engineer determines which projects require a right-of-way survey;
information used to determine the need for a right-of-way survey includes:
•
•
•
•
2.

The “Highway Improvement Programming Request” (NDOT Form 73), provided by the
Program Management Division (Program Management)
The “Planning Document”, provided by the Project Development Division (PDD)
Additional input from Roadway Design
Additional input from the District Engineer (DE)
RIGHT-OF-WAY DESIGN PLANS

The Right-of-Way Design Division (ROW Design) is responsible for the coordination and
preparation of the following right-of-way design plans:
2.A

Existing Plans

ROW Design maintains an archive of plans of previous projects in OnBase showing existing rightof-way, easements, and control of access. These plans may be found in “Document Types and
Groups/ NDOT ROW Design/ NDOT ROW Archive Plans”. They may also be accessed by a
custom query for “NDOT All Contract/ Project Documents” and a search by Control Number.
These plans may be used to determine if right-of-way will be needed on a project and in the
creation of Ownership Plans (See Section 2.C of this chapter).
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Corridor Protection Plans

Highways in areas which may have residential and/ or commercial development occurring prior
to a planned highway improvement will be reviewed for corridor protection. Corridor protection is
a procedure whereby the Nebraska Department of Transportation (NDOT) notifies the
appropriate local government agencies and the general public of a planned transportation
improvement and the intent to acquire right-of-way along a highway corridor. Corridor protection
is designed to allow NDOT to review proposed development that may occur adjacent to the
selected highway corridor, minimizing acquisition costs and reducing or eliminating development
impacts to the highway project.
If corridor protection is needed a recommendation will be made by PDD, Roadway Design, ROW
Design, or the District. The ROW Division (ROW) has the responsibility for establishing corridor
protection on state highways and notifying the public that corridor protection has been filed.
The following steps are required before initiating corridor protection on a new alignment:
•
•
•
•

A location public hearing
Approval of the draft NEPA document, if applicable
A recommendation from the Highway Commission
Approval from the Governor

The above steps are not required to initiate corridor protection on an existing alignment.
If corridor protection is needed and a relinquishment is involved, the relinquishment agreement
must be signed before project corridor approval is presented to the Highway Commission (See
Section 7.E of this chapter).
Corridor protection for projects on existing alignment will generally consist of a 300-foot-wide strip
on both sides of the existing right-of-way. For projects on a new alignment a strip usually 400 feet
in width on both sides of the proposed centerline will be designated for corridor protection. These
widths are guidelines only and may vary depending on the terrain and roadway design standard.
Applicable projects will have corridor protection procedures initiated after the project concept and
alignment have been defined.
When a property owner files a preliminary subdivision plat or a request for a building permit in an
area with corridor protection, the local zoning authority will inform the owner that NDOT has filed
corridor protection and that the preliminary plat cannot be approved or that the permit cannot be
issued until coordination with NDOT occurs. After receiving notification by the local authority,
NDOT has two months to approve or deny the request. If NDOT denies the request, it has six
months to negotiate and acquire the necessary right-of-way. If NDOT has not acquired the rightof-way within six months, the local authority can issue an approval of the preliminary subdivision
plat or the building permit. For additional information about corridor protection see Nebraska
Revised Statute 39-1311.02 (http://nebraskalegislature.gov/laws/statutes.php?statute=391311.02) and the Nebraska Dept. of Transportation Operating Instruction 60-9, “Corridor
Protection” (Appendix B, “Selected NDOT Operating Instructions”).
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Ownership Plans

Ownership Plans are created by ROW Design for projects that require new right-of-way.
Ownership Plans depict preliminary survey, topography, current ownerships, property lines, and
previous right-of-way in the area of the project. Ownership Plans will be prepared prior to the planin-hand activity during “Roadway Design” for New and Reconstructed projects (Activity 5300,
Clarity Task 5350) (See the Design Process Outline (DPO), Ref. 15.2)
(https://dot.nebraska.gov/business-center/design-consultant/). For Resurfacing, Restoration and
Rehabilitation (3R) projects Ownership Plans may be delayed until right-of-way needs are more
clearly determined.
The following items are used in the creation of Ownership Plans:
•
•
•
•

The sheet files from Roadway Design provide the base plan layout (the roadway designer
will coordinate the base plan layout with ROW Design at Meeting “A”, see the CADD
Policy, http://roads.nebraska.gov/business-center/design-consultant/)
The right-of-way survey (provides section corners, quarter-section corners, and lot
corners)
Title research by ROW (provides a five-year record of property ownership)
Previous right-of-way and controlled access (provided by reviewing old plans, deeds,
railroad maps, railroad leases, and city plats)

These plans may be available for use in public meetings.
2.D

Preliminary Right-of-Way Plans

The roadway designer notifies ROW Design of the availability of the limits of construction (LOC’s)
from “Design L.O.C.s to ROW” (Activity 5300, Clarity Task 5389). The LOC’s denote the extent
of grading, culvert extensions, channel changes, driveways, sidewalks, retaining walls, removal
of improvements, channel changes, environmental mitigation requirements, and any other
construction items. LOC’s may be shown for items which may require right-of-way or easements,
either permanent or temporary. Examples of such items include temporary roads, channel
cleanouts, public frontage roads, private drives, joint use drives, or removal of improvements.
The LOC’s are added to the Ownership Plans and right-of-way is designed, along with permanent
and/ or temporary easements, permanent and/ or temporary railroad easements, and rights of
entry or occupation as needed.
The roadway designer will notify ROW Design when the following items are available:
•
•
•
•
•
•
•
•

Typical sections
Aerial (E) sheets (See Chapter Eleven: Highway Plans Assembly, Section 4.E, of this
manual)
Roadway Design Details (Activity 5500, Clarity Task 5508) (See the DPO, Ref. 15.2)
Roadway cross-sections
Culvert cross-sections
Access Control letter, if applicable (See Section 3 of this chapter)
Discussions between Roadway Design and property owners regarding their tract (e.g.
right-of-way taking, potential impacts)
Do not disturb areas (Do Not Disturb notes will be coordinated between Roadway Design
and ROW)
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Right-of-Way Design

Right-of-way will generally be designed based on the need for and use of the tract of land (the
construction, operation, and/ or maintenance of the project). For additional information see
Section 2.07B: Determination of Right of Way Boundaries and Types, of the Right-of-Way Design
Manual (Ref. 15.1).
2.D.2

Permanent Easements

Permanent easements allow NDOT permanent access to land for specific purposes while the
ownership of the land remains in private hands. A permanent easement is attached to the property
deed and NDOT retains permanent easement rights through any subsequent changes in
ownership. Permanent easements are often used in lieu of purchasing land for right-of-way when
it is beneficial for the property owner to retain some rights in the acquisition and it does not inhibit
NDOT’s ability to construct, operate, and maintain the highway. Purchasing land for right-of-way
should always be preferred however permanent easements may be considered when the benefits
of a permanent easement over a land purchase can be determined. Examples of when permanent
easements could be used include:
•
•
•
•
•
•
2.D.3

For areas on one property that are used to provide access to other properties
For areas that are occasionally or permanently affected by drainage
To permanently allow NDOT access for maintenance
For areas needed to fulfill environmental permit requirements (e.g. channel changes,
buffer zones, access to wetland mitigation sites)
To minimize impacts on the adjacent property
For any other areas that are permanently needed for a specific purpose
Temporary Easements

Temporary easements grant NDOT the right to use private property for a specific time period and
when the time period expires the right reverts to the property owners. Temporary easements are
used to permit the use of a specified area by the contractor while building the road improvement.
Examples of when temporary easements are used include:
•
•
•
•
•
•
•
•
•
•
•
•

The construction or reconstruction of a private drive
Access to an area during construction
Temporary roads to accommodate traffic during construction
Crossing rights on Bureau of Reclamation property
Areas needed to accommodate construction equipment and/ or materials
Areas needed to remove structures and/ or improvements
Culvert, channel, and/ or ditch cleanout
Areas needed to facilitate grading operations
Shaping (e.g. to blend in fill or cut in urban areas where the slope is 1:4 or flatter)
Borrow pit or excess material disposal
Building sewers or inlets that drain water from private property (e.g. an inlet in a private
parking lot)
Any other areas that are temporarily needed to facilitate construction
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Railroad Easements, Rights, or Leases

NDOT normally does not acquire land from railroads as right-of-way. Land required at crossings
or which is parallel to the highway will normally be acquired in the form of an easement and right
of entry. Railroads will typically not grant permanent property rights for roadways running parallel
to the railroad, parallel property rights with the railroad will only be pursued after significant
coordination with the Local Assistance Division’s Highway Liaison Manager and ROW and
may be refused by the railroad. Highway crossings of the railroad may require additional
coordination with the Highway Liaison Manager and ROW to ensure that NDOT has the
necessary property rights for occupying the railroad’s right-of-way.
2.D.5

ROW Design Review

When the preliminary right-of-way design has been finished the right-of-way designer will notify
the Roadway Design Unit Head (Unit Head) that it is available for review and coordination. ROW
Design then schedules a “R.O.W. Review Meeting” (Activity 5600, Clarity Task 5610) to
coordinate the right-of-way design and to identify potential right-of-way impacts (See the DPO,
Ref. 15.2). After this meeting, the Appraisal Plans are prepared.
2.D.6

Preliminary ROW Estimate

The Chief Appraiser of ROW will perform a preliminary estimate of the right-of-way costs prior
to the appraisal of the project.
2.E

Appraisal Plans

The Appraisal Plans are used to initiate the ROW appraisal and acquisition process and should
be representative of the proposed right-of-way acquisitions needed for construction. The ROW
Appraisal Section (Appraisal), PDD, the Utility Unit in Roadway Design (Utilities), and the
Rail Unit in the Local Assistance Division use the Appraisal Plans. The appraiser may request
a plan review with the roadway designer using the Appraisal Plans. The roadway designer should
not change the alignment after the Appraisal Plan stage.
2.F

Negotiation Plans

Negotiation Plans reflect changes made to the Appraisal Plans as a result of the appraisal
process. Right-of-way negotiators use Negotiation Plans to explain the offers to purchase rightof-way to landowners. If an agreement cannot be reached with a landowner on payment, the
State of Nebraska (State) will file a condemnation to acquire the right-of-way. Right-of-way
required for the project will either be acquired and paid for or condemned and paid for prior to
advertising a project for bid letting.
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PS&E Plans

ROW Design will place the right-of-way plans in ProjectWise for use by PDU. When the roadway
designer is ready to submit the Plans Package to the Construction Division Plans,
Specifications and Estimates Unit (PS&E) for review (Activity 5700, Clarity Task 5790), he/ she
should obtain a Right-of-Way Certificate (ROW Clarity Task 5666) from the Property
Management Unit of ROW (See Section 6 of this chapter). Changes/ revisions to the right-ofway plans following submittal to PS&E will be coordinated with the District, Roadway Design,
PS&E, Utilities, and any other Divisions/ Units impacted by the revision.
2.H

Plan Changes/ Revisions

Changes to right-of-way plans may be made during any stage of development but most often
occur during the appraisal and negotiation stages. The individual requesting a plan change or
revision will notify the ROW Design Engineer and/ or Roadway Design of possible conflict and
project concerns. The appraiser or negotiator will also report specific suggestions or questions
from the landowner and will ask the designer to review and, if practicable, change the design
related to the questions. Some change requests and/ or revisions may also be brought to
Roadway Design through the DE. Requests from the roadway designer for right-of-way plan
changes/ revisions must be documented in the project file. Requests for plan changes/ revisions
will be sent to the ROW Design Engineer through the Unit Head. Plan changes occurring after
the project has been advertised will be processed as a plan revision as outlined in Chapter Eleven:
Highway Plans Assembly, Section 8.
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ACCESS CONTROL

Access control is a restriction of the number and location of access points (intersections,
driveways, and field entrances) along a highway. Access control along a highway reduces
interruptions in the traffic flow, increasing the efficiency of the facility. Access rights will typically
be acquired on:
•
•
•

Interstates
Freeways
Expressways and other multi-lane divided highways

Access control will be considered on other highways when:
•
•

•
•

The 20 year forecast traffic (ADT) is 3,001 or greater, as shown on the current 20 Year
Forecast Traffic Map (https://dot.nebraska.gov/travel/map-library/)
The route is within the present or projected two-mile zoning limits of cities of the first class
(population 5,000 to 99,999) and within the present or projected three-mile zoning limits
of primary (population 100,000 to 299,999) and metropolitan (population more than
300,000) class cities
There are three miles or less between the Interstate and the connecting or parallel highway
The development of a major highway, particularly where mobility is important

The degree of access control should be balanced between three essential public functions:
•
•
•

Access to property
Travel mobility
Motorist safety

As authorized by the Nebraska Revised Statutes, Chapter 39-1327 (Ref. 15.4)
(http://uniweb.legislature.ne.gov/laws/statutes.php?statute=39-1327&print=true) NDOT may
acquire, in public or private property, such rights of access as are deemed necessary including
but not necessarily limited to air, light, view, egress, and ingress. The State cannot condemn
property from one owner to provide access to property for another owner if the owner to be served
by the access already has another access to his/ her property. This is the case no matter how
inconvenient the existing access may be or if the existing access is only a right-in, right-out
situation because of median restrictions.
For additional information on access control and on the access control project review procedure,
refer to the Access Control Policy to the State Highway System (Ref. 15.5)
(http://www.roads.nebraska.gov/media/3460/access-control-policy.pdf).

Nebraska Department of Transportation - Roadway Design Manual
Chapter Fifteen: Right-of-Way
3.A

May 2022
Page 15-8

Access Control Design

There are currently two types of driveway classification: access and future access (access
locations identified but not built as part of the highway project will be designated as future access).
Access should be provided for each property along a project to allow for possible future
development.
At the time that the access points are designed, existing entrances may be removed or relocated
to connect to the designed access locations as a part of the highway project. Access control may
need to be acquired for an urban tract where an existing driveway is closed. NDOT will be
responsible for constructing the entrances at the designed access locations as a part of the
project. NDOT will not construct the access locations referred to as future access. Driveways
which serve multiple properties will be classified as "joint drives". EXHIBIT 15.1 is an example of the
typical permanent easement acquired for a driveway serving multiple properties.

Exhibit 15.1 Typical Access Control at Joint Driveways
The roadway designer will designate access locations for a project during “Roadway Design”
(Activity 5300, Clarity Task 5350) (See the DPO, Ref. 15.2). Information used in determining
access locations includes:
1.
2.
3.
4.

Obtaining relevant information from the DE and others
Reviewing the zoning, existing, and future land use
Conducting a field examination
Giving consideration to intersection sight distance, natural barriers, property lines, the
development of future frontage roads, and traffic signal spacing

Nebraska Department of Transportation - Roadway Design Manual
Chapter Fifteen: Right-of-Way

May 2022
Page 15-9

Property adjacent to the highway project must be permitted access to a public road unless the
project results in the abutment of property that previously did not have direct egress and ingress
to the highway. If a parcel is "landlocked", and access is not practicable, the parcel may be
purchased as part of right-of-way acquisition.
Items to consider when a roadway has existing controlled access and access is being revised as
part of a current project include:
•

•

When providing an unrestricted access to a property that previously had restricted access
the property may be considered as enhanced. The potential for enhancement will be
considered during appraisal. Typically, NDOT has no obligation to provide access rights
other than what presently exists. A decision to provide enhanced access should be
justified.
When access is restricted to a property that previously had unrestricted access it is likely
that the value of the property has changed. NDOT appraisers will consider these factors
during the appraisal process.

Once the roadway designer is prepared to make recommendations about acquiring access
control, the designer should contact the Property Management Section of ROW and request to
be placed on the agenda for the next available access control meeting. The designer will present
recommendations for or against acquiring access rights to the Access Control Team and must
be able to support the recommendations. The roadway designer’s presentation should include an
aerial photo showing property lines and the access locations which meet the Access Control
Policy to the State Highway System (Ref. 15.5) for the Access Control Team’s review and
approval.
At the meeting, the Access Control Team reviews the project as part of the functional design
review to determine access control. The Access Control Team’s decision is based on many
factors, including the following:
•
•
•
•
•
•
•
•
•
•
•
•
•

Traffic counts
Highway classification
Safety of persons using the highway
Preservation of the public's investment in the existing highway
Effect of vehicles using the access point on the traffic-carrying capability of the highway
Existing sight distance
Highway alignment and configuration
Volume and speed of traffic on the highway at the proposed access point
Traffic volumes generated by the development served by the access and the extent to
which improvement to the highway facilities by the persons requesting access will mitigate
the adverse effects caused by the access point to the highway
Closure or relocation of existing access points
Moving the new access to a property line for a joint-use drive
Conformance of proposed development to zoning regulations
Dedication of right-of-way for future public streets to provide for the orderly development
of the property abutting the highway

The roadway designer will be responsible for preparing the CA (control access) Letter, which
indicates the decisions made by the Access Control Team (See EXHIBIT 15.2).
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Access Control on the Interstate, Freeways and Expressways (Access Only at
Interchanges)

The Interstate, freeway and expressway (access only at interchanges) systems are multi-lane
highways for through traffic with full control of access and no at-grade intersections. Access to
the facility is allowed only at interchange locations. Access control should typically be acquired a
minimum of 660 feet beyond the interchange ramp terminal (See EXHIBIT 15.4).
3.C

Access Control on Expressways and Other Four-Lane Divided Highways

An expressway highway is, or will ultimately be, a four-lane divided highway with full or partial
control of access, with interchanges at major intersections, and at-grade intersections at
designated minor public road intersections.
Selected public road intersections will be permitted at-grade. At-grade access from abutting
property to the expressway at approved points will also be considered and allowed as noted in
the Access Control Policy to the State Highway System (Ref. 15.5). See EXHIBIT 15.3 for access
spacing.
The desirable access spacing for expressways in developed urban areas should consolidate
access locations. Access locations should be no closer than two blocks. The maximum allowable
access spacing should also consolidate access locations and may match the existing street
system and/ or development. If possible, an access location on one side of the highway should
be located opposite the access on the other side of the highway.
3.D

Access Control on Other Highways

In rural areas the spacing of access locations on other access controlled highways will take into
consideration access to the property involved, including that from adjacent county roads or
streets. Access locations required to provide reasonable access will be provided by NDOT (See
EXHIBIT 15.3).
An effort should be made to consolidate access locations. When consolidating access locations
driveways on one side of the highway should be located opposite the driveways on the other side.
Future access openings should be provided for each property, where warranted, to allow for
possible future development.
Rural rules apply in undeveloped urban areas. In developed urban areas an effort will be made
to consolidate access locations. Future access openings should be provided for each property,
where warranted, to allow for possible future development.
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Access Control on Side Streets and Roads

On projects that include the purchase of access control, access points along intercepting public
roads and highways will be located a sufficient distance from the intersection to avoid conflicts
and to improve the efficiency of the highway intersection. Access control will be extended along
these intercepting roads so that the proper distance from the intersection remains clear of
intersections, driveways, and field entrances.
Access control will be purchased for a minimum distance of 220 feet along intercepting public
roads and for 660 feet along intercepting highways (See EXHIBIT 15.5). To account for multiple
through lanes, turning lanes, and variable median widths this distance will be measured from the
closest edge of the nearest through lane of the mainline (See EXHIBIT 15.6). Roadway Design will
calculate these distances in relation to the project centerline and provide the necessary
information to ROW Design for the design of the access control.
Skewed intersections will have the access control measured along the centerline of the
intersecting roadway from the closest edge of the nearest through lane of the mainline (See
EXHIBIT 15.7). The access control limits will be offset to left and/ or right of the intercepting road at
this station. Intersections of greater than 15º skew should be evaluated on a case by case basis
to determine if the minimum distances should be increased to maintain the integrity of the
intersection.
Drives and field entrances along the intercepting roadway should be placed so that the driveway
throat is beyond the access control limits. Exceptions to this policy must have approval of the
Access Control Team.
Specific or unusual intersections will be evaluated on a case-by-case basis, with
recommendations brought before the Access Control Team for approval.
3.F

Public Notification

If access control is being purchased a public meeting should be considered. If held, the public
meeting will follow the normal public notification and public hearing process. This meeting should
be coordinated with ROW.
The Nebraska Revised Statutes, Chapter 39-1327 (Ref. 15.4) states that projects which establish
access control on any segment of a project will require the written advice of the State Highway
Commission and the consent of the Governor. A Highway Commission Statement will be
prepared for projects that include new access control.
There are instances when, even though access control is not changed, access to individual
properties may be affected, such as when islands are installed. When access is changed a public
meeting is not usually required, it is sufficient to inform the impacted property owners of the
changes.
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Table I
Expressway and Other Multi-lane Divided Highways
Including Non Multi-lane Highways with future ADT over 6000
Area Type

Rural and
Undeveloped
Urban
Developed
Urban

Desirable Access

Maximum Allowable Access*

Number of
Access
Locations per
Mile

Spacing
Between
Access Pts.

Number of
Access
Locations per
Mile

Minimum Spacing
Between Access
Points

1

2,000 feet

3

1,000 feet

Consider
consolidation of
drives

2 blocks

Consider
consolidation of
drives

Consider street
system and/ or
development

* Maximum allowable access is no more than three access locations per mile with 1000 feet as the minimum
distance between access locations. Minimum spacing should only be used for access to developed
properties such as occupied farmsteads, residences, businesses, and land-locked parcels.

Table II
Other Controlled Highways
Desirable Access

Maximum Allowable Access

Number of
Access
Locations per
Mile

Spacing
Between
Access Points

Number of
Access
Locations per
Mile

Rural and
Undeveloped
Urban

3**

1,000 feet

Provide access to
all properties **

Undeveloped
Urban

7**

600 feet

Provide access to
all properties **

Area Type

Urban

Minimum
Spacing Between
Access Points

Provide access
Consider
Provide access to
to all properties consolidation of
all properties **
**
drives

Consider
consolidation of
drives
Consider
consolidation of
drives
Consider
consolidation of
drives

** Future access openings should provide for each property, where warranted, to provide for possible future
development.

Exhibit 15.3 Desirable and Minimum Access Locations
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Exhibit 15.4 Control of Access Along Intercepting Public Roads and Highways
Interstate, Freeway and Expressway (Access only at Interchanges)
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Exhibit 15.5 Control of Access Along Intercepting Public Roads and Highways
2-Lane Highway
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Exhibit 15.6 Control of Access Along Intercepting Public Roads and Highways
Divided Highway
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Exhibit 15.7 Control of Access Along Intercepting Public Roads and Highways
Skewed Intersection
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APPRAISAL

Right-of-way appraisal begins with the Appraisal Plan distribution; appraisers may request a preappraisal meeting with the roadway designer to discuss the project. On some projects Roadway
Design will hold a Public Information Meeting prior to appraisal and acquisition which may be
attended by appraisers from ROW. This is a meeting to present project information, preliminary
right-of-way needs, and the appraisal and negotiation process to the public. Public input and
suggestions will be reviewed for consideration.
Following this Public Information Meeting, if held, the appraisal process begins. Appraisers
generally meet with landowners where the acquisition and property damages are estimated to be
more than an established dollar amount. Appraisers will notify the roadway designer and/ or the
right-of-way designer of questions, concerns, or suggestions from the landowners.
5.

ACQUISITION

Negotiators may request a pre-negotiation meeting with the roadway designer to discuss the
project at this time. The right-of-way agent will contact property owners in person or by mail when
property is to be acquired.
5.A

Contract Preparation

After appraisals have been prepared and reviewed, they are sent to the ROW Negotiation
Section. Contracts are prepared showing itemized descriptions of the property to be acquired
and the dollar value associated with each item. When the contracts to purchase and legal
instruments to file are prepared the Negotiation Section notifies ROW Design. ROW Design
makes the necessary changes and sends out "tentative final" Negotiation Plans.
5.B

Condemnation

If the State and the landowner cannot agree on a settlement amount the negotiator will notify the
Chief Negotiator. The Chief Negotiator will request a condemnation plat from ROW Design.
5.C

Relocation Assistance

A person or business displaced by a construction project is eligible to participate in the Relocation
Assistance Program. This program is designed to help pay the expenses for relocating residential
occupants, businesses, farm/ ranch buildings, and non-profit organizations if they are displaced
as a result of a highway improvement. For additional information see Chapter Seven of the Rightof-Way Manual (Ref. 15.1).
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RIGHT-OF-WAY CERTIFICATION

Prior to the advertising of the letting date of a project, ROW will furnish a certificate stating either
that all of the right-of-way is available to the contractor and clear of improvements or stating the
estimated date when the right-of-way will be clear and available. The Property Management
Supervisor will furnish the Right-of-Way Certificate, which will be signed by the Right-of-Way
Manager. This certificate is sent to Roadway Design and, on PS&E Risk Based Projects (RBPs)
and federally funded projects, the Construction Division will transmit a certificate to FHWA.
ROW Design should provide the roadway designer with a listing of removal items which will
appear on the Right-of-Way Certificate (ROW Clarity Task 5666) during the Review Appraisal
Process, approximately three months prior the project letting.
6.A

Public Interest Letters

The right-of-way should be acquired prior to the project letting date. Sometimes, however, rightof-way acquisition is delayed (e.g. through condemnation proceedings). To maintain construction
schedules for projects on the NHS it is sometimes necessary to request special exception from
FHWA on federally funded projects to proceed with the scheduled letting dates. This request
should be in the form of a Public Interest Letter (PIL) (See EXHIBIT 15.8) that includes:
•
•
•
•

Information about the project
The status of right-of-way acquisitions
How would construction proceed based on the limited right-of-way availability
The benefit/ cost to the public

This PIL shall conform to the requirements of Title 23 CFR 635.309
http://www.gpo.gov/fdsys/pkg/CFR-2005-title23-vol1/pdf/CFR-2005-title23-vol1-sec635-309.pdf
and a “Memorandum of Understanding” with FHWA (See Appendix C, “Public Interest Letters”).
It is very important that the pertinent information be included in this request to avoid additional
delay and the letter should assert that one of the following conditions pertains to the project.
1. Although full legal possession of all necessary rights-of-way have not been acquired, the
right of entry to and occupation of the property for the construction of the project has been
obtained.
2. The acquisition or right of occupancy and use of a few parcels on the project is not
complete but all occupants have had replacement housing made available. This request
should only be made by NDOT under unusual circumstances. Work may be authorized if
FHWA finds that it will be in the public interest.
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The roadway designer should contact ROW Negotiation for the latest right-of-way status.
Roadway designers should use this report when developing a PIL. Upon completion of the PIL:
1. The Assistant Design Engineer (ADE) will coordinate the PIL with FHWA and then send
the PIL, through the Roadway Design Engineer, to the Deputy-Director of Engineering
for approval (with a cc to the Program Management Engineer).
2. When the letter has been approved by the Deputy-Director of Engineering and FHWA,
the Deputy–Director of Engineering will notify the Roadway Design Engineer, with a
cc to:
•
•
•
•
•
•

The Highway Contracts Manager
The ADE
The Program Management Engineer
The DE
The District Construction Engineer (DCE)
The Right-of-Way Manager

Under the terms of the current FHWA Nebraska Division guidance, NDOT has approval
authority for RBP projects which are not on the NHS. If a RBP project which is not on the NHS
requires a PIL, a copy of the PIL will be sent to FHWA for information only.
The same procedure as outlined above will be followed for a PIL on a project which is neither
on the NHS or RBP, with the exception that FHWA coordination and approval will not be
required.

Nebraska Department of Transportation - Roadway Design Manual
Chapter Fifteen: Right-of-Way

Exhibit 15.8 Example Public Interest Letter

May 2022
Page 15-22

Nebraska Department of Transportation - Roadway Design Manual
Chapter Fifteen: Right-of-Way

Exhibit 15.8 Example Public Interest Letter (Continued)

May 2022
Page 15-23

Nebraska Department of Transportation - Roadway Design Manual
Chapter Fifteen: Right-of-Way
7.

MISCELLANEOUS

7.A

Right-of-Way Markers

May 2022
Page 15-24

Right-of-way markers will be required on most projects. One marker should be set at each of the
following points:
•
•
•
•

At each point where the right-of-way width changes
At each PC and PT
At each PI without a curve
At such other points required to accurately delineate the right-of-way, but not less than 20
per mile (10 per mile per side)

Where it is undesirable to set right-of-way markers, such as on lot or block lines in an urban area,
the markers will be omitted and authorized NDOT personnel will place iron pipes or pins. Markers
should be located so that it is possible for a person standing at one marker to see either adjacent
marker. On projects where the existing right-of-way will be altered the existing markers should be
reset. The summary of quantities should separately identify the quantities of new markers and
markers to be reset.
7.B

Re-establishing Land Monuments and Property Corners

When construction disturbs or threatens to disturb existing land monuments or lot corners, and
when requested by the landowner or DE, the new lot corners and the new right-of-way breaks will
be re-established under the construction contract by a licensed land surveyor hired by the
contractor. This work will consist of establishing new right-of-way breaks where NDOT has
purchased additional right-of-way and re-establishing property corners on the new right-of-way
line where, through work that occurred in the area, the monuments were destroyed.
7.C

Fencing

See Chapter Ten: Miscellaneous Design Issues, Section 6, of this manual.
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Relinquishment and Abandonment

When a segment of highway is relocated the functional classification of the old highway will be
changed. NDOT shall offer to relinquish to the political or governmental subdivision(s) or public
corporation(s) the portion of the old state highway that has been relocated. NDOT will relinquish
the highway to the local agency after following the approved policy for relinquishment of highways.
If an offer to relinquish a highway segment is not accepted by the local jurisdiction(s), the State
may abandon it as provided by law. Properties shall not be land-locked; access to properties must
be preserved.
Before the highway is relinquished the surfacing will be brought up to the minimum standards of
its new functional classification (city street, county road, etc.), if necessary. The roadway designer
has the responsibility of producing the necessary plans and estimates for any upgrades which are
required before relinquishment and has the responsibility for the preparation of the exhibits for
the public hearing and of the agreements with the local government(s) regarding the
relinquishments.
Early acceptance by the local government is important. A signed Covenant Relinquishment
Agreement is required before the public hearing. If a public hearing is not held, the signed
agreement and petition are needed before presenting the project to the Highway Commission
for location approval.
For additional information see Dept. of Transportation Operating Instruction 60-13,
“Relinquishment of Roads from the Highway System” (Appendix B, “Selected NDOT Operating
Instructions”), Nebraska Revised Statutes, Chapter 39-1313 (Ref. 15.7)
(http://nebraskalegislature.gov/laws/statutes.php?statute=39-1313),
Nebraska Revised Statutes, Chapter 39-1314 (Ref. 15.8)
(http://nebraskalegislature.gov/laws/statutes.php?statute=39-1314) and
Nebraska Revised Statutes, Chapter 39-1315 (Ref. 15.9)
(http://nebraskalegislature.gov/laws/statutes.php?statute=39-1315).
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